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Chapter 4 PARTIES 
Section Title 
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4.0 Chapter overview 
(Issued: 03-29-19, Effective: 03-29-19) 

The parties to an OMHA appeal are specified by regulation and vary based on the 
matter presented and the Medicare Part under which the appeal arises. This chapter 
identifies the different parties and potential parties to an appeal, when an individual or 
entity may enter the proceedings as a substitute party, when and how a beneficiary’s 
appeal rights may be assigned to a provider or supplier, and the procedures OMHA 
follows when an appellant’s party status is unclear. There may be multiple parties to an 
appeal, and an individual’s or entity’s party status is generally not determined by the 
individual’s or entity’s financial interest in the outcome of the appeal, unless otherwise 
noted. 

Caution: When taking the actions described in this chapter, ensure that all PII, PHI, and 
Federal Tax Information is secured and only disclosed to authorized 
individuals (internally, those who need to know). 
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4.1 Beneficiaries and beneficiary successors as parties 
(Issued: 03-29-19, Effective: 03-29-19) 

4.1.1 When is the beneficiary a party? 

A beneficiary to whom the items or services at issue were furnished or are proposed to 
be furnished, or whose benefits or premiums are at issue, is a party to an OMHA 
appeal,1 unless: 

• The beneficiary’s appeal rights are assigned to a provider or supplier (see OCPM 
4.7.2); 

• The beneficiary is deceased (see OCPM 4.1.2); or 

• The case involves an MSP overpayment recovery claim, and CMS is pursuing 
recovery directly from the applicable plan (see OCPM 4.5). 

4.1.2 What if the beneficiary died . . . 

4.1.2.1 Before the request for hearing or review was filed with OMHA? 

If a beneficiary dies before a request for hearing or review of his or her claim or 
other matter is filed with OMHA, the following individuals or entities may request a 
hearing and be a party to an appeal: 

• The beneficiary’s estate, which has a financial interest; 

• In a Part A or Part B appeal, if there is no estate, a person obligated to make 
or entitled to receive payment in accordance with 42 C.F.R. part 424, subpart 
E (see OCPM 4.1.3);2 or 

• In a Part A or Part B appeal, if there is no other party available to appeal, a 
provider or supplier who furnished the items or services at issue to the 
beneficiary, and who is not already a party to the proceedings in accordance 
with 42 C.F.R. section 405.906(a) and (b).3 

                                                           
1 42 C.F.R. §§ 405.904, 405.906(a)(1), (b)(1), 422.574(a), 422.582(d), 422.600(a), 422.602(c), 422.622, 422.626, 
478.40, 423.2008; 20 C.F.R. §§ 418.1350, 418.2350. 
2 42 C.F.R. § 405.906(a)(1), (b)(1). 
3 42 C.F.R. § 405.906(c); Medicare Claims Processing Manual, pub. 100-04, ch. 29, § 210.1. 

https://www.ecfr.gov/cgi-bin/text-idx?SID=b43949aad0aed3122794df6a93769660&mc=true&node=sp42.3.424.e&rgn=div6
https://www.ecfr.gov/cgi-bin/text-idx?SID=b43949aad0aed3122794df6a93769660&mc=true&node=sp42.3.424.e&rgn=div6
https://www.ecfr.gov/cgi-bin/text-idx?SID=9d7040a70596361d4779cfb16d6a79af&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=b53170eaaece73982a10aeb76eba594d&mc=true&node=se42.2.405_1904&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=e48100d516f9064289e712cdaf6922f4&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=d89d2e8ec9f7c64a35ff4c5350de7b60&mc=true&node=se42.3.422_1574&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=d89d2e8ec9f7c64a35ff4c5350de7b60&mc=true&node=se42.3.422_1582&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=d89d2e8ec9f7c64a35ff4c5350de7b60&mc=true&node=se42.3.422_1600&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=d89d2e8ec9f7c64a35ff4c5350de7b60&mc=true&node=se42.3.422_1602&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=d89d2e8ec9f7c64a35ff4c5350de7b60&mc=true&node=se42.3.422_1622&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=d89d2e8ec9f7c64a35ff4c5350de7b60&mc=true&node=se42.3.422_1626&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=26ef0ebc8c17f38c3b91ad9915b35695&mc=true&node=se42.4.478_140&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=0adab5e71f4c235973bcbba291b63177&mc=true&node=sp42.3.423.u&rgn=div6#se42.3.423_12008https://www.ecfr.gov/cgi-bin/text-idx?SID=0adab5e71f4c235973bcbba291b63177&mc=true&node=sp42.3.423.u&rgn=div6
https://www.ecfr.gov/cgi-bin/text-idx?SID=e81ae323a17e1e9cd6b9f12f7ce4e4c9&mc=true&node=se20.2.418_11350&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=e81ae323a17e1e9cd6b9f12f7ce4e4c9&mc=true&node=se20.2.418_12350&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=e48100d516f9064289e712cdaf6922f4&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=9d7040a70596361d4779cfb16d6a79af&mc=true&node=se42.2.405_1906&rgn=div8
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/clm104c29.pdf
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4.1.2.2 After the request for hearing or review was filed with OMHA? 

If a beneficiary dies while an appeal is pending with OMHA, the following individuals 
or entities may enter the OMHA proceedings as a substitute party: 

• The beneficiary’s estate, which has a financial interest;4 

• The beneficiary’s surviving spouse, if the surviving spouse has a remaining 
financial interest in the case (see OCPM 4.1.3);5 or 

• In a Part A or Part B appeal, if there is no estate, any other person obligated 
to make or entitled to receive payment in accordance with 42 C.F.R. part 424, 
subpart E (see OCPM 4.1.3).6 

Requests to enter the OMHA proceedings as a substitute party must be in writing. 
Individuals or entities may, but are not required to, use a Request for Substitution of 
Party upon Death of Beneficiary or Enrollee (OMHA-106). 

Note: The substitute party must provide documentation of his or her authority 
to act on behalf of the deceased beneficiary, or of the substitute party’s 
obligation to make or entitlement to receive payment.7 For a beneficiary 
who died with an estate, this would include documentation establishing 
the individual as the executor or administrator of the estate. If there is no 
estate, documentation of the relevant state probate law for individuals 
who die intestate (that is, without a will) may suffice. 

4.1.3 How do we determine if another individual or entity has a remaining 
financial interest in the case? 

The standards for determining whether another person is obligated to make or entitled 
to receive payment (that is, has a remaining financial interest) are found in 42 C.F.R. 
part 424, subpart E. 

Example: A beneficiary paid a provider for services for which the beneficiary could 
receive direct payment under 42 C.F.R. section 424.53. The beneficiary 
submits a claim to Medicare, but the claim is denied and the beneficiary dies 

                                                           
4 42 C.F.R. §§ 405.1052(a)(4), (b)(3), 423.2052(a)(4), (b)(3). 
5 42 C.F.R. §§ 405.1052(a)(4), (b)(3), 423.2052(a)(4), (b)(3). 
6 42 C.F.R. § 405.906(a)(1), (b)(1). 
7 See 74 Fed. Reg. 65296, 65307 (Dec. 9, 2009). 

https://www.ecfr.gov/cgi-bin/text-idx?SID=b43949aad0aed3122794df6a93769660&mc=true&node=sp42.3.424.e&rgn=div6
https://www.ecfr.gov/cgi-bin/text-idx?SID=b43949aad0aed3122794df6a93769660&mc=true&node=sp42.3.424.e&rgn=div6
https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=3960d6b6e410326d462eb9a08763c8ee&mc=true&n=pt42.3.424&r=PART&ty=HTML#sp42.3.424.e
https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=3960d6b6e410326d462eb9a08763c8ee&mc=true&n=pt42.3.424&r=PART&ty=HTML#sp42.3.424.e
https://www.ecfr.gov/cgi-bin/text-idx?SID=f0204294e1a821a12cff4ca326f55717&mc=true&node=se42.3.424_153&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=2ddf480373b3e364bef07ca2995d10ec&mc=true&node=se42.2.405_11052&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ee8a8f29fc9f6b48f3e0845d28f24af7&mc=true&node=se42.3.423_12052&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=2ddf480373b3e364bef07ca2995d10ec&mc=true&node=se42.2.405_11052&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ee8a8f29fc9f6b48f3e0845d28f24af7&mc=true&node=se42.3.423_12052&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=e48100d516f9064289e712cdaf6922f4&mc=true&node=se42.2.405_1906&rgn=div8
https://www.govinfo.gov/content/pkg/FR-2009-12-09/pdf/E9-28707.pdf
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without receiving Medicare payment. The beneficiary dies without an estate 
and has no surviving spouse. The beneficiary is survived by a son who is 
entitled to monthly social security benefits on the basis of the same earnings 
record as the beneficiary. Because Medicare would make payment to the son 
under 42 C.F.R. section 424.62(c)(3)(2) if the services were found to be 
covered, the son has a remaining financial interest in the case. 

Note: A hearing is not required to determine a remaining financial interest.8 

4.1.4 What if the beneficiary was not found liable after the initial determination? 

See OCPM 4.8.3 for the effect of a party’s liability or potential liability on party status.  

                                                           
8 70 Fed. Reg. 11420, 11465 (Mar. 8, 2005). 

https://www.ecfr.gov/cgi-bin/text-idx?SID=f0204294e1a821a12cff4ca326f55717&mc=true&node=se42.3.424_162&rgn=div8
https://www.gpo.gov/fdsys/pkg/FR-2005-03-08/pdf/05-4062.pdf
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4.2 Providers and suppliers as parties 
(Issued: 03-29-19, Effective: 03-29-19) 

4.2.1 When is a provider or supplier a party in a Part A or Part B appeal? 

Non-QIO, non-MSP appeals 

The following types of providers and suppliers are parties to an appeal, either through 
independent appeal rights or through an assignment of appeal rights: 

1. A supplier—generally defined in 42 C.F.R. section 405.902 as a physician or other 
practitioner, a facility, or other entity (other than a provider of services) that 
furnishes items under Medicare—that has accepted assignment of the claim for 
items or services furnished to a beneficiary that are at issue.9 

Note: An assignment of a claim means the beneficiary transferred his or her 
claim for payment to the supplier in return for the supplier’s promise 
not to charge more than the Medicare-approved amount for the items 
or services.10 Participating suppliers are suppliers who have agreed to 
take assignment on all items or services payable on behalf of a 
Medicare beneficiary. Non-participating suppliers may accept 
assignment on a case-by-case basis. 

Caution: Assignment of a claim does not affect the beneficiary’s party status and 
is distinct from an assignment of appeal rights under 42 C.F.R. section 
405.912 (see OCPM 4.7.2), which does affect the beneficiary’s party 
status. 

2. A provider—defined in 42 C.F.R. section 405.902 as a hospital, critical access 
hospital, skilled nursing facility, comprehensive outpatient rehabilitation facility, 
home health agency, or hospice that has in effect an agreement to participate in 
Medicare, or clinic, rehabilitation agency, or public health agency that has in 
effect a similar agreement, but only to furnish outpatient physical therapy or 
speech pathology services, or a community mental health center that has in 
effect a similar agreement but only to furnish partial hospitalization services. 

                                                           
9 42 C.F.R. § 405.906(a)(2), (b)(1). 
10 See 42 C.F.R. §§ 405.902, 424.55, 424.56. 

https://www.ecfr.gov/cgi-bin/text-idx?SID=6b864a092fd1c007a4bc670ce53e23a8&mc=true&node=se42.2.405_1902&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=6b864a092fd1c007a4bc670ce53e23a8&mc=true&node=se42.2.405_1912&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=6b864a092fd1c007a4bc670ce53e23a8&mc=true&node=se42.2.405_1912&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=6b864a092fd1c007a4bc670ce53e23a8&mc=true&node=se42.2.405_1902&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=f5eb063d37c2066c37f746b78fd7c4bc&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=f5eb063d37c2066c37f746b78fd7c4bc&mc=true&node=se42.2.405_1902&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=f5eb063d37c2066c37f746b78fd7c4bc&mc=true&node=se42.3.424_155&rgn=div8
https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=f5eb063d37c2066c37f746b78fd7c4bc&mc=true&r=SECTION&n=se42.3.424_156
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Non-participating providers who did not have a participation agreement in effect 
on the date of service at issue do not meet the definition of a “provider” under 
42 C.F.R. section 405.902 and are not a party to an initial determination under 42 
C.F.R. section 405.906(a)(3) and, thus, have no right to request a hearing or 
review under section 405.906(b)(1). 

Note: Medicare does allow non-participating hospitals to bill Medicare for 
emergency services provided to beneficiaries when certain conditions 
of payment are met.11 However, the appeals regulations do not afford 
a non-participating hospital any appeal rights following the initial 
determination, even if the beneficiary has appeal rights, unless the 
beneficiary is deceased and 42 C.F.R. section 405.906(c) applies (see 
OCPM 4.1.2.1). 

3. Providers and suppliers that accept an assignment of appeal rights from the 
beneficiary if the provider or supplier: 

• Furnished the item or service to the beneficiary; and 

• Is not otherwise a party to the initial determination. 

Example: A non-participating supplier that furnished items or services to a 
beneficiary and is not liable to refund monies collected from the 
beneficiary for the items or services, does not have independent 
appeal rights and is not a party to the appeal under 42 C.F.R. section 
405.906. Because it is a supplier, and the supplier does not already 
have party status, the supplier could become a party through an 
assignment of appeal rights from the beneficiary. 

See OCPM 4.7.2 for more information on assignment of appeal rights. 

4. Non-participating physicians if: 

• The physician did not accept assignment of the claim; and  

                                                           
11 See § 1814(d)(1) of the Act; 42 C.F.R. §§ 424.100–109. See also 42 C.F.R. § 424.109 (permitting beneficiaries to 
submit claims for emergency services provided by a non-participating hospital that does not have in effect an 
election to claim payment). 

https://www.ecfr.gov/cgi-bin/text-idx?SID=6b864a092fd1c007a4bc670ce53e23a8&mc=true&node=se42.2.405_1902&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=f495d31c3924cf8b02aef5e300c25278&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=f495d31c3924cf8b02aef5e300c25278&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=f495d31c3924cf8b02aef5e300c25278&mc=true&node=se42.2.405_1906&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=dfccc17ccb4c267be0df4d7201083c15&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=f495d31c3924cf8b02aef5e300c25278&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=f495d31c3924cf8b02aef5e300c25278&mc=true&node=se42.2.405_1906&rgn=div8
http://www.ssa.gov/OP_Home/ssact/title18/1814.htm
http://www.ecfr.gov/cgi-bin/text-idx?SID=da03cd842d86c9a1aef61c5b8dad4fbf&node=se42.3.424_1100&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=e70f039b8f9a6b5914ec9dcf2afefc05&mc=true&node=se42.3.424_1109&rgn=div8
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• The physician may be liable to refund monies collected for the furnished 
services because those services were denied as not reasonable and 
necessary under section 1862(a)(1) of the Act.12 

Note: If the services are denied based on a statutory exclusion other than 
section 1862(a)(1) of the Act, the non-participating physician could still 
enter as a party: (1) through an assignment of appeal rights from the 
beneficiary; (2) if the beneficiary is deceased, as an individual or entity 
obligated to make or entitled to receive payment under 42 C.F.R. part 
424, subpart E; or (3) if the beneficiary is deceased, the non-
participating physician rendered the services in dispute, and there is no 
other party available to appeal the initial determination. 

5. Non-participating suppliers of medical equipment or supplies if:13 

• The supplier did not accept assignment of the claim; and 

• The supplier may be liable to refund the monies collected because: 

 The supplier did not have a supplier number;14 

 The item was furnished after an unsolicited contact that would be 
improper under section 1834(a)(17)(A) of the Act;15 

 The item was denied in advance;16 or 

 The item was not reasonable and necessary.17 

6. Providers or suppliers that furnished items or services to a beneficiary who is 
now deceased and who do not otherwise have a right to appeal if: 

• There is no estate, and the provider or supplier qualifies as “any person 
obligated to make or entitled to receive payment in accordance with [42 
C.F.R.] part 424, subpart E” (see OCPM 4.1.3);18 or 

                                                           
12 42 C.F.R. § 405.906(b)(4) (referencing § 1842(l) of the Act as the authority requiring refund of the monies 
collected). 
13 42 C.F.R. § 405.906(b)(5) (referencing § 1834(a)(18) and (j)(4) of the Act as the authorities requiring refund of the 
monies collected). 
14 § 1834(j)(1) of the Act. 
15 § 1834(a)(17)(B) of the Act. 
16 § 1834(a)(15) of the Act. 
17 § 1862(a)(1) of the Act. 

http://www.ssa.gov/OP_Home/ssact/title18/1862.htm
http://www.ssa.gov/OP_Home/ssact/title18/1862.htm
http://www.ecfr.gov/cgi-bin/text-idx?SID=e8042381012ce32e83cc07d3b03522da&mc=true&node=sp42.3.424.e&rgn=div6
http://www.ecfr.gov/cgi-bin/text-idx?SID=e8042381012ce32e83cc07d3b03522da&mc=true&node=sp42.3.424.e&rgn=div6
https://www.ssa.gov/OP_Home/ssact/title18/1834.htm
http://www.ecfr.gov/cgi-bin/text-idx?SID=e8042381012ce32e83cc07d3b03522da&mc=true&node=sp42.3.424.e&rgn=div6
http://www.ecfr.gov/cgi-bin/text-idx?SID=e8042381012ce32e83cc07d3b03522da&mc=true&node=sp42.3.424.e&rgn=div6
https://www.ecfr.gov/cgi-bin/text-idx?SID=f495d31c3924cf8b02aef5e300c25278&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ssa.gov/OP_Home/ssact/title18/1842.htm
https://www.ecfr.gov/cgi-bin/text-idx?SID=f495d31c3924cf8b02aef5e300c25278&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ssa.gov/OP_Home/ssact/title18/1834.htm
http://www.ssa.gov/OP_Home/ssact/title18/1834.htm
http://www.ssa.gov/OP_Home/ssact/title18/1834.htm
http://www.ssa.gov/OP_Home/ssact/title18/1834.htm
http://www.ssa.gov/OP_Home/ssact/title18/1862.htm
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• There is no other party available to appeal the determination.19 

Note: If another party is available, but does not wish to pursue the appeal, 
the provider or supplier cannot become a party.20 

QIO appeals 

For appeals under section 1869 or 1155 of the Act, the provider or practitioner that 
furnished the items or services at issue is a party to the appeal.21 

Note: Although the provider or practitioner is a party, only the beneficiary has 
standing to request a hearing for QIO determinations appealed under section 
1155 of the Act and for QIO expedited determinations regarding inpatient 
hospital discharge or terminations of service by a home health agency, skilled 
nursing facility, comprehensive outpatient rehabilitation facility, or hospice.22 

4.2.2 When is a provider or supplier a party in a Part C appeal? 

Non-QIO appeals 

The provider or supplier may be a party to a Part C appeal under the following 
circumstances: 

• The provider or supplier enters the proceedings as an assignee of the enrollee 
because it: (1) furnished the item or service to the enrollee; and (2) formally 
agrees to waive any right to payment from the enrollee (see OCPM 4.7.2);23 

Note: Only a non-contracted (out-of-network) provider or supplier who has 
executed a waiver of enrollee liability may enter the proceedings as an 
assignee of the enrollee.24 

• The provider or supplier was determined to have an appealable interest in the 
proceeding and was a party to the organization determination or plan 
reconsideration; 25 or 

                                                                                                                                                                                           
18 See 42 C.F.R. § 405.906(a)(1), (b)(1). 
19 42 C.F.R. § 405.906(c). 
20 See Medicare Claims Processing Manual, pub. 100-04, ch. 29, § 210.1. 
21 §§ 1155 and 1869 of the Act;  
22 42 C.F.R. §§ 405.1204, 405.1206. 
23 42 C.F.R. § 422.574(b). 
24 See Parts C & D Enrollee Grievances, Organization/Coverage Determinations, and Appeals Guidance, § 50. 

https://www.ssa.gov/OP_Home/ssact/title11/1155.htm
https://www.ssa.gov/OP_Home/ssact/title11/1155.htm
https://www.ecfr.gov/cgi-bin/text-idx?SID=f495d31c3924cf8b02aef5e300c25278&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=f495d31c3924cf8b02aef5e300c25278&mc=true&node=se42.2.405_1906&rgn=div8
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/clm104c29.pdf
https://www.ssa.gov/OP_Home/ssact/title11/1155.htm
https://www.ssa.gov/OP_Home/ssact/title18/1869.htm
https://www.ecfr.gov/cgi-bin/text-idx?SID=1ecf906203059eefcd6860b7bbb2c3a9&mc=true&node=se42.2.405_11204&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=1ecf906203059eefcd6860b7bbb2c3a9&mc=true&node=se42.2.405_11206&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=827af9f35f3e7a4fef3b0dd26b6f0154&mc=true&node=se42.3.422_1574&rgn=div8
https://www.cms.gov/Medicare/Appeals-and-Grievances/MMCAG/Downloads/Parts-C-and-D-Enrollee-Grievances-Organization-Coverage-Determinations-and-Appeals-Guidance.pdf
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• An ALJ determines that the provider or supplier is a person or entity whose rights 
with respect to the reconsideration may be affected by the hearing.26 

Example: A non-contracted, non-participating supplier bills an enrollee in excess 
of the limiting charge for a service, and does not accept assignment of 
the claim. Section 1848(g)(1)(A)(iv) of the Act requires suppliers who 
charge in excess of the limiting charge to refund the excess charges to 
the beneficiary. The ALJ may determine that the non-participating 
supplier is a party with a financial interest in the case because it could 
potentially be found responsible for refunding costs to the enrollee. 

QIO appeals 

The provider or practitioner that furnished the items or services at issue is a party to the 
appeal.27 

Note: Although the provider or practitioner is a party, only the beneficiary has 
standing to request a hearing for QIO determinations made under section 
1155 of the Act and QIO determinations regarding discharges from inpatient 
hospitals or terminations of service by a home health agency, skilled nursing 
facility, or comprehensive outpatient rehabilitation facility.28  

4.2.3 When is a provider or supplier a party in a Part D appeal? 

Only the enrollee (or a deceased enrollee’s successor29) is a party to a Part D appeal. 
Prescribers and other providers or suppliers are not parties to the appeal, but may serve 
as the enrollee’s appointed representative in an appeal before OMHA (see OCPM 
5.1.3.1). 

Caution: At prior levels of appeal, the prescriber may request an appeal on behalf of an 
enrollee, but the prescriber may not do so at the OMHA level, unless 
appointed as a representative of the enrollee. 

                                                                                                                                                                                           
25 42 C.F.R. §§ 422.574(d), 422.582(d), 422.602(c). 
26 42 C.F.R. §§ 422.574(d), 422.582(d), 422.602(c); Parts C & D Enrollee Grievances, Organization/Coverage 
Determinations, and Appeals Guidance, § 70.1. 
27 § 1155 of the Act. 
28 42 C.F.R. §§ 422.622(g), 422.626(g). 
29 42 C.F.R. § 423.2052(a)(4), (b)(3). 

https://www.ssa.gov/OP_Home/ssact/title18/1848.htm
https://www.ssa.gov/OP_Home/ssact/title11/1155.htm
https://www.ssa.gov/OP_Home/ssact/title11/1155.htm
https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter5
https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter5
https://www.ecfr.gov/cgi-bin/text-idx?SID=d19d5d10d03953ed00cb8bebca14b273&mc=true&node=se42.3.422_1574&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=a31ee3ac971a4ba4a0df20e8d896d737&mc=true&node=se42.3.422_1582&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=5b6af1f529a3e395bb6fd51d98dd181d&mc=true&node=se42.3.422_1602&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=d19d5d10d03953ed00cb8bebca14b273&mc=true&node=se42.3.422_1574&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=a31ee3ac971a4ba4a0df20e8d896d737&mc=true&node=se42.3.422_1582&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=5b6af1f529a3e395bb6fd51d98dd181d&mc=true&node=se42.3.422_1602&rgn=div8
https://www.cms.gov/Medicare/Appeals-and-Grievances/MMCAG/Downloads/Parts-C-and-D-Enrollee-Grievances-Organization-Coverage-Determinations-and-Appeals-Guidance.pdf
https://www.cms.gov/Medicare/Appeals-and-Grievances/MMCAG/Downloads/Parts-C-and-D-Enrollee-Grievances-Organization-Coverage-Determinations-and-Appeals-Guidance.pdf
https://www.ssa.gov/OP_Home/ssact/title11/1155.htm
https://www.ecfr.gov/cgi-bin/text-idx?SID=899d276fa309f9a7db571568d73dc0e0&mc=true&node=se42.3.422_1622&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ec039932471097ff6cb7ec49bf456f4f&mc=true&node=se42.3.422_1626&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=0adab5e71f4c235973bcbba291b63177&mc=true&node=sp42.3.423.u&rgn=div6#se42.3.423_12052
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4.2.4 When is a provider or supplier a party in an appeal of an SSA 
reconsideration? 

There is no provider or supplier involved in appeals of SSA reconsiderations.  
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4.3 Medicaid State agencies as parties 
(Issued: 03-29-19, Effective: 03-29-19) 

4.3.1 When is a Medicaid State agency a party in a Part A or Part B appeal? 

A Medicaid State agency may be a party to a Part A or Part B appeal when all of the 
following apply: 

• The beneficiary was enrolled to receive benefits under both Medicare and 
Medicaid at the time the item or service at issue was furnished to the beneficiary; 

• The Medicaid State agency made payment for the items or services, or may be 
liable to make payment under the Medicaid program; and 

• The Medicaid State agency filed a timely request for redetermination.30 

Note: When a Medicaid State agency is a party to the redetermination of a claim, it 
remains a party to all subsequent appeals of the claim. If a Medicaid State 
agency did not request the redetermination, it is not a party. 

Note: A Medicaid State agency’s party status does not affect the beneficiary’s 
status. 

Caution: In cases involving a Medicaid State agency-appellant and limitation on liability 
analysis under section 1879 of the Act, liability must be assessed with respect 
to the beneficiary and the provider or supplier, not “the appellant.” OMHA 
adjudicators do not have authority to assess liability for a claim to a Medicaid 
State agency, apply Medicaid program rules, and/or make conclusions of law 
with respect to the Medicaid program. 

4.3.2 When is a Medicaid State agency a party in a Part C appeal? 

A Medicaid State agency may be a party to a Part C appeal if the Medicaid State agency 
qualifies as an entity determined to have an appealable interest under 42 C.F.R. section 
422.574(d).  

                                                           
30 42 C.F.R. §§ 405.906(b)(2), 405.908. 

http://www.ssa.gov/OP_Home/ssact/title18/1879.htm
https://www.ecfr.gov/cgi-bin/text-idx?SID=899d276fa309f9a7db571568d73dc0e0&mc=true&node=se42.3.422_1574&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=899d276fa309f9a7db571568d73dc0e0&mc=true&node=se42.3.422_1574&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=540b4cb75b0de3c4a4bee9dfc584b182&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=540b4cb75b0de3c4a4bee9dfc584b182&mc=true&node=se42.2.405_1908&rgn=div8
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4.4 CMS, CMS contractors, and Part C and Part D plans as parties 
(Issued: 07-12-2019, Effective: 07-12-2019) 

4.4.1 When may CMS or a CMS contractor be a party . . . 

4.4.1.1 In a Part A or Part B appeal? 

Under certain circumstances, CMS or a CMS contractor (other than a UPIC31) may 
elect or be requested to join the proceedings as a party.32 See OCPM 6.3 for 
additional information on CMS and CMS contractors as parties. 

4.4.1.2 In a Part C appeal? 

Under certain circumstances, CMS or the Part C IRE may elect or be requested to join 
the proceedings as a party.33 See OCPM 6.3 for additional information on CMS and 
CMS contractors as parties. 

4.4.1.3 In a Part D appeal? 

Never. Only the enrollee (or a deceased enrollee’s successor) is a party to a Part D 
appeal.34 CMS and the Part D IRE are never parties, but may request, or be invited, to 
join the proceedings as non-party participants (see OCPM 6.3.1.3). 

4.4.2 When is a plan a party . . . 

4.4.2.1 In a Part A or Part B appeal? 

There are no Medicare health plans or prescription drug plans involved in Part A or 
Part B appeals. However, MSP cases may involve an applicable plan (see OCPM 4.5). 

4.4.2.2 In a Part C appeal? 

The MAO may not initiate an appeal at the OMHA level, but is always a party.35 

                                                           
31 Medicare Program Integrity Manual, pub. 100-08, ch. 4, § 4.8.2 (stating that “UPICs shall never invoke party 
status,” and if a “UPIC participates in a hearing, it shall be as a non-party.”). 
32 42 C.F.R. § 405.1012. 
33 42 C.F.R. §§ 405.1012, 422.562(d)(1). 
34 42 C.F.R. § 423.2008. 
35 42 C.F.R. §§ 422.600(a), 422.602(c). 

https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter6
https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter6
https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter6
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/pim83c04.pdf
https://www.ecfr.gov/cgi-bin/text-idx?SID=84557cd917b5a132c8a4813323592f5e&mc=true&node=se42.2.405_11012&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=84557cd917b5a132c8a4813323592f5e&mc=true&node=se42.2.405_11012&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=e453b9a163ed25f13913fd7b9ab1900c&mc=true&node=se42.3.422_1562&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=55954e5d13d48aa52717a156116956b7&mc=true&node=se42.3.422_1600&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=55954e5d13d48aa52717a156116956b7&mc=true&node=se42.3.422_1602&rgn=div8
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4.4.2.3 In a Part D appeal? 

Never. Only the enrollee (or a deceased enrollee’s successor) is a party to a Part D 
appeal. The Part D plan sponsor is never a party, but may request, or be invited, to 
join the proceedings as a non-party participant (see OCPM 6.3.3.3).  

https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter6
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4.5 Applicable plans as parties 
(Issued: 03-29-19, Effective: 03-29-19) 

In a Part A or Part B MSP appeal in which Medicare is pursuing recovery directly from 
an applicable plan (defined in 42 C.F.R. section 405.902 as “liability insurance (including 
self-insurance), no-fault insurance, or a workers’ compensation law or plan”), the 
applicable plan is the sole party to the initial determination and any subsequent appeal. 
The beneficiary is not a party to these appeals.36  

                                                           
36 42 C.F.R. § 405.906(a)(4), (b)(1). 

https://www.ecfr.gov/cgi-bin/text-idx?SID=0445dabe8d9962283f9be608b9a6e93d&mc=true&node=se42.2.405_1902&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=e9b4c2d48d5a345ead6029597af0e7e7&mc=true&node=se42.2.405_1906&rgn=div8
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4.6 Other parties 
(Issued: 03-29-19, Effective: 03-29-19) 

Under certain circumstances, the regulations allow an individual or entity who is not a 
Medicare beneficiary (or successor), provider or supplier, Medicaid State agency, CMS 
contractor, plan, or applicable plan to enter the proceedings as a party if the adjudicator 
determines the individual or entity has an appealable interest or has rights that may be 
adversely affected by the initial determination. These circumstances include: 

• In addition to the beneficiary or beneficiary successor, the parties to an appeal of 
an SSA reconsideration involving beneficiary entitlement, eligibility, or a Part B 
late enrollment penalty also include any other person an ALJ determines has 
shown in writing that his or her rights are adversely affected by the initial 
determination.37 

Caution:  This does not apply to appeals of SSA reconsiderations involving Part B 
or D IRMAA determinations. Only the beneficiary or a beneficiary 
successor is a party to appeals of such determinations.38 

• In addition to the enrollee or a legal representative of the enrollee’s estate, an 
assignee of the enrollee, and the MAO (which may not request the appeal), the 
potential parties to an appeal at the OMHA level of a Part C organization 
determination also include any other provider/person or entity determined by 
the ALJ to have rights with respect to the reconsideration that may be affected by 
the hearing.39  

                                                           
37 20 C.F.R. §§ 404.908(b), 404.921(a). 
38 20 C.F.R. §§ 418.1350, 418.2350. 
39 42 C.F.R. § 422.602(c) (providing that the parties to an ALJ hearing are “the parties to the reconsideration, the 
MA organization, and any other person or entity whose rights with respect to the reconsideration may be affected 
by the hearing, as determined by the ALJ”); Parts C & D Enrollee Grievances, Organization/Coverage 
Determinations, and Appeals Guidance, § 70.1 (providing that the parties to an ALJ hearing include the parties to 
the reconsideration, the MAO, and “other person/entity . . .”); see also 42 C.F.R. §§ 422.574(d) (identifying parties 
to the organization determination) and 422.582(d) (identifying parties to the reconsideration). 

http://www.ecfr.gov/cgi-bin/text-idx?SID=29b9fd0df7303123922315ab32df387c&mc=true&node=se20.2.404_1908&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=29b9fd0df7303123922315ab32df387c&mc=true&node=se20.2.404_1921&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=e81ae323a17e1e9cd6b9f12f7ce4e4c9&mc=true&node=se20.2.418_11350&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=e81ae323a17e1e9cd6b9f12f7ce4e4c9&mc=true&node=se20.2.418_12350&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=e453b9a163ed25f13913fd7b9ab1900c&mc=true&node=se42.3.422_1602&rgn=div8
https://www.cms.gov/Medicare/Appeals-and-Grievances/MMCAG/Downloads/Parts-C-and-D-Enrollee-Grievances-Organization-Coverage-Determinations-and-Appeals-Guidance.pdf
https://www.cms.gov/Medicare/Appeals-and-Grievances/MMCAG/Downloads/Parts-C-and-D-Enrollee-Grievances-Organization-Coverage-Determinations-and-Appeals-Guidance.pdf
https://www.ecfr.gov/cgi-bin/text-idx?SID=653233ac4864298a5fe0c0a1391be13f&mc=true&node=se42.3.422_1574&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=653233ac4864298a5fe0c0a1391be13f&mc=true&node=se42.3.422_1582&rgn=div8
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4.7 Substitution of parties and assignment of appeal rights 
(Issued: 03-29-19, Effective: 03-29-19) 

4.7.1 What is substitution of a party? 

If a beneficiary dies after filing a request for hearing with OMHA, and the beneficiary has 
not assigned his or her appeal rights (see OCPM 4.7.2), the beneficiary’s estate or other 
person or entity obligated to make or entitled to receive payment who would qualify as 
a party under 42 C.F.R. section 405.906(a)(1) may enter the OMHA proceedings as a 
substitute party. See OCPM 4.1.2.2 for more information on substitution of parties. 

4.7.2 What is assignment of appeal rights? 

Assignment of appeal rights means the transfer of a beneficiary’s appeal rights to a 
provider or supplier who is not already a party.40 

Caution: Assignment of appeal rights is distinct from assignment of a claim. 
Assignment of a claim means the transfer by a beneficiary of his or her claim 
for payment to the supplier in return for the supplier’s promise not to charge 
more than the Medicare-approved amount for the items or services (see 
OCPM 4.2.1). 

4.7.2.1 Who may be an assignee? 

An assignee (individual or entity that receives the assigned appeal rights) may only 
be a provider or supplier in a Part A, Part B, or Part C appeal who: 

• Furnished an item or service at issue in the appeal to the beneficiary; and 

• In a Part A or Part B appeal, is not already a party to the initial determination 
pursuant to 42 C.F.R. section 405.906;41 or 

Example: A participating provider who files a claim for items or services 
furnished to a beneficiary has independent appeal rights, and 
therefore may not accept an assignment of appeal rights from the 
beneficiary. 

                                                           
40 42 C.F.R. §§ 405.902, 405.912(a). 
41 42 C.F.R. § 405.912(a). 

https://www.ecfr.gov/cgi-bin/text-idx?SID=fe5aebc12ac790de5c9c39e4792863af&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=b3a11a91c70537c95a4e4f7f740d1539&mc=true&node=se42.2.405_1906&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=4740954d1b8f7830235e63402b929d93&mc=true&node=se42.2.405_1902&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=4740954d1b8f7830235e63402b929d93&mc=true&node=se42.2.405_1912&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=065ca2ac1389ba407eb82bd9b98f8ac9&mc=true&node=se42.2.405_1912&rgn=div8
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• In a Part C appeal, has waived any right to payment for the service from the 
enrollee.42 

4.7.2.2 How are appeal rights assigned? 

In a Part A or Part B appeal, beneficiaries must complete a Transfer of Appeal Rights 
(CMS-20031). Equivalent writings are not permitted. The assignment must: 

• Be in writing and signed by the beneficiary, or the beneficiary’s authorized 
representative; 

Note: While a beneficiary’s authorized representative may assign the 
beneficiary’s appeal rights by signing the CMS-20031, an appointed 
representative may not.43 

• Be signed by the assignee (the provider or supplier); 

• Indicate the item or service for which appeal rights are being assigned; 

Note: An assignment of appeal rights is only effective for the items or 
services listed on the assignment form, even if the assignee 
furnished additional items or services to the same beneficiary on 
the same date.44 

• Waive the assignee’s right to collect payment from the beneficiary for the 
item or service that is the subject of assignment, except for coinsurance or 
deductible amounts and any payment for which a valid Advance Beneficiary 
Notice of Noncoverage (ABN) was signed; and 

• Be submitted at the same time the request for redetermination or other 
appeal is filed.45 

In a Part C appeal, a non-contract provider or supplier may submit a signed 
statement providing that the non-contract provider will not bill the enrollee 

                                                           
42 42 C.F.R. § 422.574(c); see also Parts C & D Enrollee Grievances, Organization/Coverage Determinations, and 
Appeals Guidance, § 50.1 (CMS policy limiting the ability of providers that are in-network (contracted) with the MA 
plan to use the Medicare appeal process for contract disputes between the provider and the MA plan). 
43 70 Fed. Reg. 11420, 11432 (Mar. 8, 2005). 
44 74 Fed. Reg. 65296, 65302 (Dec. 9, 2009). 
45 42 C.F.R. § 405.912(c)–(d). 

https://www.cms.gov/Medicare/CMS-Forms/CMS-Forms/Downloads/CMS20031.pdf
https://www.cms.gov/Medicare/CMS-Forms/CMS-Forms/Downloads/CMS20031.pdf
https://www.ecfr.gov/cgi-bin/text-idx?SID=aa3844938b156425606257b191e726b3&mc=true&node=se42.3.422_1574&rgn=div8
https://www.cms.gov/Medicare/Appeals-and-Grievances/MMCAG/Downloads/Parts-C-and-D-Enrollee-Grievances-Organization-Coverage-Determinations-and-Appeals-Guidance.pdf
https://www.cms.gov/Medicare/Appeals-and-Grievances/MMCAG/Downloads/Parts-C-and-D-Enrollee-Grievances-Organization-Coverage-Determinations-and-Appeals-Guidance.pdf
https://www.gpo.gov/fdsys/pkg/FR-2005-03-08/pdf/05-4062.pdf#page=13
https://www.gpo.gov/fdsys/pkg/FR-2009-12-09/pdf/E9-28707.pdf#page=8
https://www.ecfr.gov/cgi-bin/text-idx?SID=0ace71abd925be309c2258c2579ca3f3&mc=true&node=se42.2.405_1912&rgn=div8
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regardless of the outcome of the appeal.46 The enrollee is not required to sign this 
statement. 

4.7.2.3 What is the effect of an assignment of appeal rights? 

When a beneficiary’s appeal rights are assigned to a provider or supplier, all rights 
and responsibilities the beneficiary had involving the particular items or services that 
were the subject of the assignment are transferred to the provider or supplier, 
including the right to: 

• Obtain information about the claim or appeal; 

• Submit evidence; 

• Make statements about facts or law; and 

• Make any request, or give or receive any notice about appeal proceedings.47 

The beneficiary is no longer a party to the appeal, unless the assignment is revoked 
(see OCPM 4.7.2.5). The assignee becomes a party, and has all the rights and 
obligations of any other party. 

4.7.2.4 How long is an assignment of appeal rights valid? 

Unless it is revoked (see OCPM 4.7.2.5), an assignment of appeal rights is valid for all 
administrative and judicial reviews associated with the items or services identified 
on the assignment form, even if the beneficiary dies.48 

4.7.2.5 How is an assignment of appeal rights revoked? 

An assignment of appeal rights in a Part A or Part B appeal may be revoked in any of 
the following ways:49 

• For appeals that have been assigned by Central Operations to an OMHA 
adjudicator, the beneficiary may revoke the assignment of appeal rights in 
writing by sending notice to the assignee (provider or supplier) and to the 
assigned OMHA adjudicator. 

                                                           
46 See Parts C & D Enrollee Grievances, Organization/Coverage Determinations, and Appeals Guidance, § 50.1.1, 
Waiver of Liability (WOL) statement. 
47 42 C.F.R. § 405.912(f). 
48 42 C.F.R. § 405.912(e). 
49 42 C.F.R. § 405.912(g). 

https://www.cms.gov/Medicare/Appeals-and-Grievances/MMCAG/Downloads/Parts-C-and-D-Enrollee-Grievances-Organization-Coverage-Determinations-and-Appeals-Guidance.pdf
https://www.cms.gov/Medicare/Appeals-and-Grievances/MMCAG/Downloads/Waiver-of-Liability-Notice.pdf
https://www.ecfr.gov/cgi-bin/text-idx?SID=0ace71abd925be309c2258c2579ca3f3&mc=true&node=se42.2.405_1912&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=0ace71abd925be309c2258c2579ca3f3&mc=true&node=se42.2.405_1912&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=24e1acd810167810d557ac619e2aedf0&mc=true&node=se42.2.405_1912&rgn=div8
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For appeals that have not yet been assigned by Central Operations to an 
OMHA adjudicator, the beneficiary may revoke the assignment of appeal 
rights in writing by sending notice to the assignee (provider or supplier), and 
to OMHA Central Operations at the following address: 

OMHA Central Operations 
Attn: Administrative Mail Stop 
200 Public Square, Suite 1260 
Cleveland, OH 44114-2316 

The revocation is effective on the date it is received by the assigned 
adjudicator or OMHA Central Operations. 

• If the assignee (provider or supplier) does not file an appeal of an unfavorable 
decision, the assignment of appeal rights is revoked by abandonment. 

• If the assignee (provider or supplier) makes an act or omission that the 
adjudicator determines would be contrary to the financial interests of the 
beneficiary, the assignment is revoked. 

When an assignment of appeal rights is revoked, the rights and obligations as a party 
revert to the beneficiary. 

Note: Because the enrollee is not required to sign the waiver of enrollee liability, 
and an enrollee who has no further liability no longer has an appealable 
interest,50 revocation is not relevant in the context of a Part C assignment 
of appeal rights. 

  

                                                           
50 See 42 C.F.R. § 422.562(c)(2). 

https://www.ecfr.gov/cgi-bin/text-idx?SID=11b65e19acfe250af1a76a72f6448713&mc=true&node=se42.3.422_1562&rgn=div8
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4.8 Addressing questions of party status 
(Issued: 03-29-19, Effective: 03-29-19) 

4.8.1 When do we need to make a determination with regard to an individual’s or 
entity’s party status? 

If a CMS contractor or SSA treated an individual or entity as a party to a lower-level 
appeal, you may generally presume that the individual or entity is a party to the OMHA 
appeal. Do not revisit the issue of party status, unless the evidence of record raises a 
question of party status. 

If an appellant’s party status cannot be determined after a review of the record, or the 
record is missing information, issue a Notice of Filing Defect (OMHA-125) (see OCPM 
4.8.4). 

Example: The QIC issues an unfavorable decision for emergency hospital services 
provided to a beneficiary, and the hospital files a request for hearing. In the 
request for hearing, the appellant mentions that the hospital did not have a 
Medicare participation agreement in effect during the dates of service at issue 
in the appeal. Although the QIC treated the hospital as a party and issued a 
decision, OMHA will revisit the question of party status because non-
participating providers are not parties to an initial determination or 
subsequent appeals, and administrative error does not confer party status 
(see OCPM 4.2.1). 

Note: Providers and suppliers that are parties to an appeal may designate 
employees to pursue appeals as agents of the employer. An employee acting 
in this capacity is the point of contact and has the authority to make 
representations and speak on behalf of his or her employer. An appointment 
of representation is not required (see OCPM 5.1.3.2). 

4.8.2 Does an individual’s or entity’s participation in a prior level of appeal affect 
its status as a party in an OMHA appeal? 

An individual or entity’s participation, or lack of participation, in a lower-level appeal 
does not affect that individual’s or entity’s party status in an appeal before OMHA, 
unless an applicable statute or regulation specifically provides otherwise. 

Example: Pursuant to 42 C.F.R. section 405.908, with respect to a claim for items or 
services furnished to a dually eligible beneficiary for which a Medicaid State 
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agency made or may be liable for payment, the Medicaid State agency is only 
considered a party if it filed a timely redetermination request. Because the 
regulation specifically provides that the Medicaid State agency must file a 
timely redetermination request in order to be a party to subsequent levels of 
appeal, a Medicaid State agency that did not participate in the 
redetermination level of appeal is not a party to a subsequent appeal before 
OMHA. 

Example: Other than MSP appeals in which CMS is pursing recovery directly from an 
applicable plan, a beneficiary is a party to a Part A or Part B initial 
determination, and remains a party to subsequent appeals, unless the 
beneficiary is deceased or has assigned his or her appeal rights to a provider 
or supplier (see OCPM 4.1.1). The fact that the beneficiary may not have 
participated in the lower levels of appeal does not affect the beneficiary’s 
party status in an OMHA appeal. 

Note: While participation in lower levels of appeal does not generally affect party 
status, it may affect whether a party is entitled to notice of hearing or of a 
decision (see OCPM 14.5.4). 

4.8.3 Does an individual’s or entity’s financial liability affect its status as a party in 
an OMHA appeal? 

An individual’s or entity’s financial liability, or potential financial liability, does not affect 
that individual’s or entity’s party status in an appeal before OMHA, unless an applicable 
statute or regulation specifically provides otherwise. 

Example: Other than MSP appeals where CMS is pursing recovery directly from an 
applicable plan, a beneficiary is a party to a Part A or Part B initial 
determination, and remains a party to subsequent appeals, unless the 
beneficiary is deceased or has assigned his or her appeal rights to a provider 
or supplier (see OCPM 4.1.1). The fact that the beneficiary’s liability may have 
been limited in a prior determination, or is expected to be limited in an OMHA 
determination, does not affect the beneficiary’s party status in an OMHA 
appeal. 

Example: A provider that had a participation agreement at the time the services were 
furnished, or a supplier that accepted assignment of a claim, is a party to a 
Part A or Part B initial determination and remains a party to subsequent 
appeals, even if the beneficiary signed an ABN that results in the beneficiary 
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being liable for the non-covered items or services at issue in the appeal. 

Note: While financial liability does not generally affect party status, it may affect 
whether a party is entitled to notice of hearing or of a decision (see OCPM 
14.5.4). 

Circumstances in which financial liability does affect party status include: 

• Parties that succeed a deceased beneficiary must be obligated to make or 
entitled to receive payment (see OCPM 4.1.2.2).51 

• A non-participating supplier of medical equipment or supplies that did not accept 
assignment or the claim and may be liable to refund the moneys collected under 
section 1834(a)(18) and (j)(4) of the Act is a party to the initial determination and 
subsequent appeals (see OCPM 4.2.1). 

• A non-participating physician who did not bill on an assigned basis is not a party 
to a Part A or Part B initial determination or subsequent appeal, unless the 
physician may be liable under section 1842(l) of the Act to refund monies 
collected for services furnished to the beneficiary that were denied because the 
services were not medically necessary (see OCPM 4.2.1). 

• A Medicaid State agency must have made payment for the items or services, or 
be potentially liable to make payment under the Medicaid program (see OCPM 
4.3). 

• A Part C enrollee who received items or services from a non-contract (out-of-
network) provider or supplier no longer has an appealable interest if the non-
contract provider or supplier executed a waiver of enrollee liability.52 

4.8.4 How do we address questions regarding an appellant’s party status? 

If the party status of the individual or entity that submitted the request for hearing is 
revisited (see OCPM 4.8.1) and cannot be determined based on a review of the record, 
issue a Notice of Filing Defect (OMHA-125). The notice should also identify any other 
procedural deficiencies for which a Notice of Filing Defect is required to be sent. 

Example: The individual requesting the hearing claims to be the executor of a deceased 

                                                           
51 42 C.F.R. §§ 405.906(a)(1), (b)(1), 405.1052(a)(4), 423.2052(a)(4). 
52 Parts C & D Enrollee Grievances, Organization/Coverage Determinations, and Appeals Guidance, § 50.1.1. 
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beneficiary’s estate, but there is no will or letter of administration from a 
court in the record. 

The notice is addressed to the appellant, with a copy to any other established parties to 
the appeal, and: 

• Explains that the appellant does not appear to be a party, or there is insufficient 
evidence to establish party status; 

• Specifies that the appellant must provide: (1) in writing, the reasons the appellant 
believes it is a party; or (2) documentation that would establish party status; 

• Provides that the appellant has 20 calendar days from the date of the notice, 
which must be placed in the mail on that date, to provide the information; and 

• Notifies the appellant that the request for hearing or review may be dismissed if 
information establishing party status is not provided within the specified time 
period. 

If the appellant does not provide information that establishes party status, the request 
for hearing or review is dismissed on the basis that there is no right to a hearing or 
review (see OCPM 17.1.5.2).  
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