DEPARTIENTAL CRANT APPEALS EBOARD
LCepartment of Realth and liuman Cervices

SUBJECT: Idaho Department of llealth and Welfare DATE: June 18, 1981
Docket No. 80-26~ID-HC
Decisfon No., 156

RULIKG ON MOTIOK FOR RECONSIDERATION OF BOARD DECISION

The Ideho Department of Health and WVelfare (State) has submitted a
motion dated Hey 8, 1981, asking the Toard to reconsider Tecision

Ko. 156, 1issued Harch 19, 1981. It is notea preliminarily that Decision
Mo. 156 was issued by the Roard Chair pursuant to 45 CFR 201.14, =2s
amended March 6, 1976, and hence the State's wmotion is appropriately
considered only by the Board Chair. Although 45 CFR 201.14 does not
explicitly provide for reconsideration by the Admiaistrator of the
Social and Rehabilitation Service (for whom the Board Chair is
substituted under the amended regulation) ot his final decisions,

I have deterrined that the Board Chair has the authority to reconsider
such decisions. This determination is hased on my authority under the
transfer of functions accompanying the March 6, 1978 arendments to

45 CFR 201.14 (at 43 FR 92606-67) to "supplewmint the 5201.14 procedures
by utilizing rte procedures of 45 CFR Part 16...." I have previcusly
ruled with respect to requests for reconsideration of decisions rendered
by the Roard under 45 CFR Part 16 that the Eoard has ipherent,
discretionary authority to reconsider its decisions.

The factors which will be considered by the Roard in determining whether
to grant requests for reconsideration of its decisions include the
nature of the alleged error or omission prorpting the reconsideraticen
request, the length of tire which has passcd since the originazl decision
was issued, and any harm that night be caused by relisnce on that
decisfon. %/ Applying those factors, 1 have deternined rot to grant

the State's request here.

:j Ruling of Septenmber 11, 1980, Florida Department of Health and
Rehabilitative Services, DCAB Docket Nos., 79-68-FL-1!C and B0-88-FL-HC.
See alsc, Ruling of PMovember 20, 1980, California DNepartment of Health
Services, DCAB Docket lo. B0-61-CA-1C; Ruling of lovember 20, 1950,
Comnunity Relations=Social TCevelopment Cornission in Milwaukee County,
DGAR Docket No. 77-12; and Ruling of Decruber 16, 1530, Montana Departcent
of Social and Rehabtilitation Services, DCAB Docket los. £0-78-IT-HL,
80-31-MT-HD, 79=115-¥T-1iD, 78-93-MT-HD, end 78-43-MT-HD.
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The State's request challenges what it characterizes as three "conclusions
pecessary to support [Decision No. 156]": "(1) that the obligation to
utilize & quarterly computation methed to measure maintenance of effort
was a 6tztutory, and nmot a contrectual, cobligation; (2) that the columns
of Reconsideration Kecord, Fxhibit 32, page 2, labeled 'FFP Linit'

and ‘FFP Claimed,' have no relation, respectively, to the maintenance

of effort lavel and expenditures duripp the period of disallowance;

and (3) that the State failed to show a reasonable method, other than

the quarterly computation method, [of calculating maintenance of effort.]"
As discussed below, however, Decision No. 156 does not in fact reach

the first "conclusion" described by the State. The Stste's discussion

of the esecond "conclusion" indicates that the State in fact aprees

with it, while the State's contention that the third “econclusion” is
erroneous is predicated on its disagrecment with the second "conclusion.”
In the absence of any substantial allepation of error or omission,

there is no basis for accepting the State's rotion for reconsideration.

(1) In the appeal which is the subject of Decision No. 156, the State
argued that it could properly cdemocetrate maintenance of effort by
using &8 method other than the quarterly computation method required

by Pube L. 92-603, The underlying argument was that since the State's
Title XIX plan in effect curing the audit period referenced only Pub.
L, 92-223, it was not bound by the chanres effected by Pub, L. $2=(03.
The State now arpues that under a "new stendard" established by the
Supreme Court in its recent decision in Fennlmurst v. bPalderwman, 101

Se Ct. 1531 (1931), the quarterly computetion method in Pub. L. 92-603
was not binding on the State until the State consented to it, and could
not in any event be applied to periods prior to the enactment of the
statute. The quertion presented in Pennburst was whether Consress
intended to impose an obligation on the statee to provide retarded
persone “appropriate treatment” in the "least restrictive environment"
as a condition of receiving Federal funds under the Cevelopmentally
Disabled Assistance and Bill of Rights Act of 1975. The Court held
that the Act did not contain the unambiguous language that would be
necegsary to impose such an obligation. In 8o holding, the Court,

in lenguage cited by the State in its request for reconsideration

in the instant case, stated that--

seoslegislation enacted pursuant to the Spending Power iz nuch in
the nature of a contract: in return for federal funde, the States
agree to comply with federally imposed conditions. The legiti-
macy of Congress' power to legislate under the Spending Power

thus rests on whether the State voluntarily and knowingly accepta
the terms of the "contract.”
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ssesThere can, of course, be no knowing acceptance if a State
is unaware of the conditions or is unable to ascertain what is
expected of it. Accordingly, if Congress intends to inpose a
condition on the grant of fecderal moneys, it nust do so
unambiguously. 101 S. Ct., 1539-40.

* & & & &

Though Congress' power to legislate under the Spending Power is
broad, it does not include surprising participating States with
post-acceptance or “retroactive" conditions. 101 S. Ct. 1544,

It is noted, first, that Decision No. 156 did not in fact reach the
question whether the State was bound by Pub. L. 92-603 during the

period before the State plan was amended to refer to the new statute,
The decision expressly states that "[s]ince the State has not shown

that it naintained its effort using any reasonable method, the issue
whether a method other than the quarterly computation method is
permissible as a matter of law need not be reached ." Thus, the State's
first point is not properly characterized as a conclusion of Decision
Ho. 156.

Even if the decision had reached that question, it appears that the
State's reliance on Pennhurst is misplaced. As pertinent here, the
Pennhurst decision stands fcr the proposition that a state cannot

be deemed to have accepted conditicns under wbich Federal funding is
made available unless these conditions are clearly expressed in thie
authorizing legislation. The State has rade no contention here, however,
that Pub. L. 92-603 did not clearly require a quarterly computation
wethod; rather, it has merely contended that the State did not accept
the requirement of a quarterly computation method because the State
plan did not contain provision for calculating maintenance of effort
on that basis. Thus, Pennhurst does not appear to be germane to the
State's position.

(2) Decision No. 156 also considered the State's arpument that it
maintained its effort because the amounts shown as "FFP Claimed" in
Exhibit 32 of the reconsideration record were a net of $15,252 less
than the amounts shown as “FFP Limit™ in the same exhibit. The decision
rejects this procedure, or a similar comparison for each calendar
year, as "meaningless for purposes of determining whether the State
maintained its effort since it does nmot involve any comparison of
current expen 'itures with base year costs." The decision goes on
to note that, "!i]nstead, the amounts shown for 'FFP Lipmit'... were
themselves derived by comparing current expenditures with base year
costs.,” (Decision, p. 4.) Rather than dispute this conclusion,
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the State in its motion for reconsideration agrees with it, asserting
that "a comparison of current expenditures with base year costs is
inherent in the amount reflected in 'FFP Limit'."™ If this statement
is true, then it caonot also be true that, as argued by the State,
“"FFP Limit"™ and "FFP Claimed" are related to the maintenance of effort
(base year) level and (current) expenditures during the period of
disallowance, respectively. Thus, although the State's second point
above is an accurate statement of the decision®s conclusion, the State
has not provided any basis for a reconsideration of the conclusion.

(3) The State's contention that the Board erroneously concluded that
the State failed to show a reasonable method other than quarterly
computation, of calculating maintenance of effnrt, is predicated on
its position that a comparison of "FFP Limit" and "FFP Claimed" om a
fiscal year basis shows that it maintained its effort. As discussed
in the preceding paragraph, the State has not furnished any basis
for 2 reconsideration of the finding in Pecision No. 156 that a
comparison of “FFP Limit" and "FFP Clairec" is meaningless for
purposes of determining whether the State maintained its effort.
Accordingly, there is no basis for reconsideration of the conclusion
stated as the State's third point.

The State's motion for reconsideration is denied.

/s/ Norval D. (John) Settle, Chair
Departmental Grants Appeals Board



