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DECISICH

Cn September &, 197f Lastern Virginia ‘ledical Authority (EVIA or Crantee)
appealed the August 10, 1270 determination by the Alcobol, Drug Aluse,
and ‘iental Vealth Administration (AlA:diA) Crant Appeals Cornittee

of the Public liealth Service (PIS or 4gency). The Cormittee sustained
a decision dated tfay 12, 1973 concerning costs claimed under Commmnity
“ental Health Centers (CIHC) staffing erants. The original disallowance
7as made by the FTinancial Advisory Services Cfficer, Tivision of Crants
and Contracts :lanagement, ADAIIIA, and was based on an Audlit Report
(Control MNumber C3-=70352) prepared by the IEV (now I:f) Audit Agency.
This decision is based on the notice of disallowance, tie decision

of the ATAMIA Crant Appeals Committee, EVMA's application for review
dated Septermber &, 127&, the Asency's response dated Tecember &, 197¢,
and the Board's Order to levelop Tecord dated April 1C, 1971 ané the
responses of both parties to the order.

he HEW Audit Report concerned two LV.A staffine crants: an "initial"
staffing srant (grant number C3-H-0C0-752, abkreviated as '"grant no.
753") for tle period September 1, 1°7C to August 31, 1975 and a "crowth"
staffirng grant (grant nunmber CQ3-E=(00=752 or "srant no. 757") for tle
neriod February 1, 1973 to January 31, 1973.

The Audit Agercy concluded that $150,7246 out of $2,17¢,%40 charged to
these grants for the period covercd by the sudit represented unallowable
or unsupported costs and had to he refunled. In its September 2, 1877
respeonse to the Audit Rerort, EVIA acreed that $8¢,202 of the charges
wvere unallowable and disputed $01,444 of the charges. Insteacd of
proceeding to refund the undisputed amount, however, EVii\ proposed

to of fset the amount agajanst new charges te the grants. TUVA contended
that 316,442 of payments rade to part-time psychiatrists had bLeen
incurred for grant-related purposes during the period covered by the
aucit but had not been charced to the grants. EVIIA proposed that these
costs be used to offset an equal arount of disallowed charpges that

EWMA did not dispute. Also in its September 2, 1277 response, VA
claimed a 5% increase in eligible costs for grant nc. 757 for the
period February 1, 1976 through January 31, 197¢. EWVHA asked that
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tihe amount of the increase, which had origirally teen withheld from
the crant award due to lack of funds, te offset against the remaining
unallowable funds not disputed by EVMA., IZVA identified the amount
of the 57 increase as $73,3€7. This arount plus the £16,443 claimed
for part-tire psychiatrists would equal $£9,31C and, when reduced

tv the amount of disallowed charges not disputed Ly EVHA, wvould leave
a talance of $528 owing to EVilA.

EVI'A also stated in its September 2, 1977 corments that it disputed
8¢€1,444 of the $150,726 recommended disallowancc. This arount included
¢483,11C for accrued vacation leave between January 1, 1974 and April 30,
1975, and €13,334 for consultant fecs and niscellaneous costc.

EVI'A raised generally the same 1issues tefore the ADAIIA Grant Appeals
Comrittee that had been raised previcusly. Instead of disputing tue
entire $13,334 amount for consultant fees and miscellaneous costs,
however, FEVMA disputed only $4,372 for the services of a part-timwe
psychiatrist and $255 for a nurse on an "as needed" basis. The disputed
amount for services of a part-tire psycniatrist raised the same suhstan-
tive issues as the $§16,443 offset claim for part-time psvchiatrists.

All issues that were before ti.e ADAITA Grant Appeals Committee are
before this Doard, except for the $255 mursing fee charce. 1/ LVMA's
position concernins issues before the Board ray he summarized as follows:

1) EViA appeals the :lisallowance of $§48&,11C for accrued vacation
leave from January 1, 1274 threugh April 2C, 1975.

2) TVIA claims $£16,443 for payrments made to part—time pevchiatrists.
Altliough this arount had not originally heen charged to the grants,
EVi‘A row asserts it should serve as an offset against an equal
amount of undisputed disallowed cests. LV¥A also disputes $4,272
of disallowed payments to a part—time psychiatrist.

1/ Since EVIA did not appeal §8,¢62 of the £13,334 disallowed for
consultant fees and miscellanecus costs (including the $255 nureing
fee charge), that amount may be added to tlie original urdisputed
disallowed amount of $0¢,282. The undisputed armourt now equals
¢03,244,
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3) EViid claims 473,367 for a 5% increase in grant no. 750 from
February 1, 1%7C chrough Jenuary 21, 1%7C and asks that this
arount ve cffset against an equal arount of unallowable costs
identified by the audit. 2/

I. A“ccrued Vacation Leave

FWA claims §48,110 for accrued vacation leave covering January 1974
through April 1975 for grants no. 758 and 752. The accrued vacation
leave clained by EVHA was estimated by corputing 6Z of total salary
costs. EViA figured that its emplovees received an average of & weeks
vacation (the number of weeks earned after ome year of employment)

and that employees would likely have used only one of the four weeks
due to Grantee's start-up and recruiting problems. IVii's response
dated llay 18, 1981 to the Board's Crder to Tevelop Record. Since

three weelts represented &% of a year (rounded off), Y'VMA determined

the accrued leave charge by taking €7 of total salaries charged. IViA
lias not bheen able to provide any further substantiation for this charge
other than through its assertion that the actual accrued lesve for

the period July 1, 1975 tarough January 31, 1977 (alleged to he £47,210)
deronstrates that tle charcge for the 1°74-5 period was reasonatle.

EVYA justifies its use of an estimate by stating that accrued vacation
leave records for each individual were not available until a new payroll
svsten tecame operational for the fiscal year beginning July 1975,

The Agency objects to EVMA's estimated charge on several grounds. It
questions why charges for accrued leave wera not made to other ZVih

programs (those not funded by tue C¥C stafiiug grants) until a new
payroll system was implemented in July 1575. It also expresses concern
that a claim based on an estimated rathier than an actual arcunt could
subject the Agency to Aduplicate charges and wculd not reflect leave
actually used during the veriod in question. The Agency indicetes

that it would have been willing to analyze and report on information

which showed the amount of annual leave EVIIA erployees acturally accrued

2/ This Bcard would not ordinarily consider a grantee's "offset" clairs

T since those claims would not be part of the audit findings and
disallowance that gave rise to an apreal. In this case, rovever,
the 16,443 claim for pzyments to part—-time psychiatrists was
specifically addiressed in the Audit Report and in tle disallowance.
Turther, the claim for a 57 increase was addressed in the original
disallowance after having teen raised by the Crantee in its

September 2, 1277 response to the Audit Beport.
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wnile working on srant-related activities, put that tihds type of
inferration was never provided to it. fee lesional Audit Tirector's
mevorandum of ilay 7, 1971 attached to Agency's response dated ‘ay l4,
1621 to the Zourd's Crder to Tevelop Tecord.

Ve belleve that the Agency is correct in disallouing this charge. The
Grantee has the bhurden of Jocurenting its claims 3/ and we are not
convinced that the Crantee has et its burden in thils instance. The
Crantee's estimate is based on the assumption that eacl erployee
accurnmlated an average of four weeks of vacation annually and usec

only one of those weeks. e believe that tlie Agzency is entitled to

inore than this type of speculation as a basis fcr a charge. Although
LVi'A referred to "established" contiuuing liability for accrued vacation
leave as of January 31, 1977 as support for its claim, it did not
attempt to deronstrate how the 1977 arount related to and supported

a claim for 1574-5. To the extent that Crantee's estirate for unused
annual leave in 1974-5 is higher than the unused leave that actually
accruad curing that time, Crantee would be receiving reimbursement

for an expense that it will never ircur. This Dloard has previously
sustained a disallowance of charced fringe benefits for a comrunity
mental healtl center when that charge was based on a flat percentage
rate and not substantiated as an actual expense. Lane County Comruuity
iiental Fealth Center, Decisiom Fo. 33, March 2, 1077. &/

2/ fee, e.g., LEGIS/50, The Center for Legislative Improverent, Necision
'o. 4, September 26, 1¢73; California Tepartment of Vealtl, Tecision
Yo. 553, May 14, 197C.

4/ Cur decision does not preclude Crantee from presenting eviidence of
~  actual accrued leave thaat the Acency might be willing to accept
as a basis for a revised accrued leave charce. DPresumabl:, HVIA
had to know at least during the time in question how ruch accrued
leave each employee had so that it could pay the emplovee for
the leave when tlie employee resirsned or was terminated. FViA las
not indicated wly records for each: ernployee were not availavle
or why it could not reconstruct an accrued leave halance for each
ercloyee. The Agency has suggested it would be willing to coensider
claims basad on such evidence or even ou an alternative method
of proof so long as the evidence could reasonably assure tle Agency
that tlie charge represented an actual accrued amount and was not
duplicative. See legional Audit DNirector's rerorandum of ilay 7,
1281 attached to Agency's response dated tay 14, 1°€1 to the Toard's
Crier to Tevelop Record.
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II. Part-time Psychiatrigts

EV¥A disputes the disallowance of $4,372 for payments made to a part-tire
psychiatrist from February 1, 1973 to January 31, 1974 charged to grant
no. 75& and claims additional charges of $16,443 for the services of
part—-time psychiatrists from February 1, 1974 to January 31, 1975 to
grant noe 758 (by proposing an offset against disallowed charges it
does not dispute). FV¥A argues that because of recruitment problens
for doctors and psychiatrists during the early years of its prograrm,

it wag forced to use non-employees as consultants. EVA asserts that
these individuals provided essential center services and could be
reimbursed pursuant to Chapter 4 of CiHC Policy and Standards Manual
dated September 1, 1971.

The Agercy argues that the services at issue should have been claimed
under standards applicable to "employee" reimbursement. The Agency
states:

[A] consultant [is]...penerally considered an expert or specialist
in other fields of activity beyond the capabilities found within
the institution. Fmployees, however, are theose staff members

who carry out the duties and responsibilities of the institution.
“ee Agency Response dated YNay 14, 1981 to Board's Urder to levelop
Record.

The Agency, like Crantee, cites Chapter 4 of the CYEC Policy Standards
tlfanual as the applicable standard for use of consultants. Section 4-11
of that Manual provides:

In special circumstances, pgrantees may use staffingy grant
funds for professional consultants under a fee for services
or other arrangenent set forth in a contract which includes
certain minimum provisions prescribed in the staffing grant
regulations. In such instances, however, the grantee nust
satisfy the WIMY that it is unable to recruit and hire
center erployees to provide the necessary services. Further
information and regulations governing the use of consultants
is available from the Regional Cffice, Department of lealth,
Education and Welfare.

The Manual authorizes the use of consultant arrangements only wlen
the same services can not be provided by individuals in an "erployee"
status. 5/ Thus, the fact that EVIA's Center might have been understaffel

S5/ The llanual also requires a contract "which includes certain minimum

~ provisions prescribed in the staffing grant regulations." Since
staffing grant regulations were never published in final forrn, we
conclude PHS may not properly hold Grantee to specific contractual
arrangements.
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at the time these services were performec would not be critical. LVA
must deronstrate that the individuals concerned as well as other qualified
individuals could not have been hired as part-tine Center employees

rather than as consultants. Although questioned by the Foard, FVila

has never indicated specifically why the individuals involved could

not have been hired as Center employees. The CMUC ianual seewms to

view the use of consultants as a last resort reasure when the nore

tyvpical employer-employee arrangement is not possible. The consultant
rules do not appear to have been designed as an alternative for clairing
what weould otherwise be emplovee costs.

Further, as the Agency argues, it is doubtful whether the individuals
concerned could qualify as "consultants" rather than as staff rembers
since they performed precisely the same mental health functions as
the center's full tire salaried emplovees. Thus, these individuals
should have been hired under the procedures applicable to "employees"
rather than consultants.

Accordingly, we sustain the Agency's treatrent of these claims.

III. 57 Increase in Eligpible Costs

Cn February 25, 1976 the Regional Fealth Administrator, PFS in approving
a centinuation application for grant no. 758 for the period February 1,
1976 through April 3C, 1976 denied a 5% increase in eligible costs

and gave as his reason "the limited amount cf funds available at this
tire." TS subsequently issued similar denials of 5% increases in
eligzible costs for the period covering May 1, 1976 to January 31, 1978,
Cn February 23, 1977, the Vice President for Administration and Services
of ZVHA requested that audit discrepancies from the audit in progress
(which subsequently gave rice to the disallowances under rzsview here)

pe cffset by funding witlheld from grant no. 75€ due to lack cf funds
for the period February 1, 1976 through January 31, 1977. 1In its response
to the report on the same audit, EVA also claimed an offset for funds
withheld for the period February 1, 1977 through January 31, 1978. The
funds withheld totaled $73,3€7 for the two year period.

The ADAITIA CGrant Appeals Conmittee denied both requests because "a
grantee may only charge up to the amount actually awarded and
additional funds may not be authorized to cover unallowazhle charges
Page 2 of lecision, dated August 10, 1973. 1In its Septemter &, 197
letter to this Board, EVIIA replied that:

"

~ .

i
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EVMA is not asking for the 5% funding to cover unallowable
chargessssbut to cover allowable charges incurred by EVMA for
necessary program operations. The 57 increase in eligible
costs were awarded by Region III, HEW for cost of living
raises to the other related staffing grants (753-05 and
753‘06 ) .

This reply is not persuasive, however. GCrantee might have incurred
excess salary costs in the February 1, 1976 through January 31, 1978
period which would have been allowable as charges to Federal funds

for that period had sufficient funds been awarded. Such excess salary
costs would not, however, be allowable as charges to funds awarded

for earlier periods, since they did not benefit those periods.

Further, the approval of a 5% increase by the Board would be tantamount

to a supplemental award on the continuation application. The Grantee

has not indicated the basis for the Board's authority to make an award

of funds under these circumstances. Several prior Board opinions indicate
that the Board lacks such authority. See e.g., Macon County Community
Action Committee, Inc., Decision No. 93, April 29, 1980; Anderson-

Oconee Feadstart Project, Inc., Decision No. 90, April 28, 1980; Yakima
Public Schools, Lecision No. 81, February 6, 1980.

Accordingly, the Board lacks the authority to review the Agency's
decisions concerning the requested 5% increase. The Grantee effectively

is asking the Board to substitute its judgment for the Agency's concerning
a request for additional grant fuunding.

Conclusion

For the reasons discussed above, the Board sustains the Agency's position
on all three issues raised by this appeal.

/s/ Norval D. (John) Settle
/s/ Alexander G. Teitz

/s/ Donald F. Garrett, Panel Chair



