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D. Pr ocedur es

Section A. Pur pose and Scope

Thi s | NSTRUCTI ON st at es t he procedures for initiating and processing requests for
wai ver of clains for erroneous paynent of pay and all owances, other than trave
and transportation all owances, paid to or on behalf of a comm ssioned officer or
former commi ssi oned of ficer of the Public Health Service (PHS). These procedures
are simlar to those established for civil service enployees of the Departnent
of Health and Hurman Servi ces (DHHS) whi ch were devel oped in cooperation with the
DHHS Clainms Officer and Division of Central Payroll and Reports Processing (see
Depart ment Personnel Manual Instruction 550-8).

Section B. Authority

1. The wai ver of clainms of the United States arising out of erroneous paynent
of pay and al |l owances nade to nenbers of the unifornmed services, including
the PHS Commi ssioned Corps, is authorized by [0 U S . C 2774. Not e:
Paral l el coverage for civil service enployees is under 5 U S.C. 5584,
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2. The provisions of law are inplenented by regul ati ons issued by the Ceneral
Accounting Ofice (GAO) which are published in Subchapter CC42.7,
| NSTRUCTI ON 2, of this Mnual .

3. The authority under this Act has been delegated to the Department Cl ains
O ficer (the Assistant GCeneral Counsel, Business and Adnministrative Law
Division). This authority, except with respect to the authority to issue
regul ati ons, has been redel egated to the follow ng authorized del egates:

a. To the Deputy Assistant General Counsel, Business and Adnministrative
Law Di vi sion, who acts as a deputy for the Departnent Clains Oficer.

b. To the Chief, Litigation and Cl ai ms Branch, Busi ness and Administrative
Law Division, to performthe duties of the Departnent Clains Oficer,
whi ch includes the authority to waive clains under the Act.

Section C. Policy and Guidelines

1. The Department will approve or recommend approval of a request for waiver of
a claim and a refund of an ampunt repaid when the facts show that the
conditions set forth in Section 91.5 of the GAO regulations (Subchapter
CC42.7, INSTRUCTION 2, of this Manual) are met in accordance with the
foll owi ng DHHS gui del i nes:

a. A basic presunption in the Federal Governnment is that a PHS
conmmi ssi oned of fi cer or annuitant who recei ves an over paynent of pay or
al |l omances should refund the overpaynent. The |aw permits the waiver
of the Government's claimunder certain linmted conditions. However,
the existence of this | aw should not |ead to an assunption that if an
over paynent was due to adm nistrative error it entitles the officer or
annuitant to a waiver.

b. An overpaynment of one pay period will not be considered for a waiver
since it is too short a time to raise the issue of equity and good
consci ence.

c. An overpaynent where an officer or annuitant is at fault will not be
consi dered for waiver. "Fault" means that an officer or annuitant
knew, or should have known, that an error was nade. (Currently, each
officer and annuitant receives an earnings statement from the
Commi ssi oned Personnel COperations Division (CPOD), Ofice of Personnel
Managenment (OPM), Ofice of Mnagenent (OM, PHS. An officer or
annuitant is responsible for review ng the statenent and notifying the
appropriate adm nistrative office of any unexpl ai ned changes in pay.)

(1) If an officer or annuitant is aware of an overpaynent, a waiver of
the claim is not appropriate and wll be denied. Thi s
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(2)

interpretation is clarified in a decision of the Conptroller
General, B-195889 dated February 14, 1980. This decision
enphasi zes that when an individual knows of an overpaynent, he or
she is precluded from wai ver because it cannot be said that the
i ndividual is without fault in continuing to accept the erroneous
paynments.

If an officer or annuitant should have known that an error was
made, though he or she did not, a waiver of the claimis not
appropriate. This point is clarified in the regul ations of the
Conptroller General as well as in Conptroller General decision,
B- 188822 dated June 1, 1977. This decision stipulates that, if
under the circunstances, a reasonable person would have nmde
inquiry as to the correctness of paynent but the enpl oyee did not,
then the enployee is not free fromfault, and the clai m against
hi m or her may not be waived.

d. The applicability of these waiver provisions to an overpaynent of pay
resulting from a failure to nmake either a mandatory or authorized
deduction from pay has been clarified by a series of unpublished
Conptrol l er General decisions (B-165663 dated June Il, 1969 and Cct ober
7, 1969):

(1) An overpaynent resulting fromfailure to nake a deduction for a
statutory benefit program may be considered for a waiver.
Statutory benefit programs include: social security, Ilife
i nsurance, and retired officer's survivor benefit coverage.

(2) An overpaynent resulting from failure to nmake a deduction for
ot her purposes may not be considered for a waiver. Such other
deductions include: Federal taxes, state taxes, bonds, insurance,
savi ngs, or charitable allotnents.

Section D. Procedures

Initiation of Requests for Waiver and/or Refunds.

a. CPOD will not initiate a waiver request.

b. Any person who becones aware that an overpaynment of pay and al | owances

has been nmade to an officer or annuitant shall report the overpaynent
i medi ately to:

DEPARTMENT OF HEALTH AND HUMAN SERVI CES T.S. PHS-CC 438 9/ 25/ 84



PAGE 4 PHS PERSONNEL | NSTRUCTI ON 7 Ccc22. 7 WAl VER OF OVERPAYMENTS

Chi ef, Conpensation Branch

Commi ssi oned Personnel Operations Division, OPM OM

Room 4-50, Parkl awn Buil di ng

5600 Fi shers Lane

Rockville, Maryland 20857

Tel ephone: FTS 443-6132 (Area Code 301 for non-FTS calls)

c. A supervi sor or personnel official who beconmes aware that an officer or
annui tant has received an overpaynment of pay and all owances due to an
adm nistrative error nmust report the overpaynent.

d. An of ficer or annuitant who believes that the circumstances involved in
the overpaynment neet the criteria for a waiver nmay request that the
matter be investigated and considered for a waiver. The waiver request
must be in witing and be signed by the officer or annuitant. The
following informati on nmust be included in the request:

(1) Oficer or annuitant identification which should include, where
appl i cabl e, name, present home address, pay grade (e.g., 0-5), and
soci al security nunber;

(2) The tinme period covered by the overpaynent and t he apparent anount
of overpaynent. (The precise anpunt will be conmputed by the
Conpensati on Branch, CPOD);

(3) The officer's duty station or stations during period of incorrect
paynments;

(4) Wen and how the overpaynment was di scovered and what steps were
taken to correct it;

(5 A narrative on the circunmstances and why there is reason to
bel i eve that the case nmeets the criteria for wai ver and/ or refund;
and

(6) Any pertinent docunents or correspondence which are not a part of
the officer's official personnel file should be furnished at this
tinme.

e. The request should be forwarded to the Chief, Conpensation Branch
CPOD, at the address specified in Section D.1.b, above.

2. Report of Investigation. The Chief, Conpensation Branch, CPOD, will be
responsi bl e for conducting an investigation and preparing a report which
neets all the requirenments of Section 92.2(b) and Section 92.3 of the GAO
regul ati ons (Subchapter CC42.7, INSTRUCTION 2, of this Manual). The
foll owi ng points nust be included in the report:
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Verification or nodification of the factual points subnmitted in the
request for waiver;

When and how the officer or annuitant first becanme aware that he/she
had recei ved an over paynent;

The steps taken by the officer or annuitant to i nformthe Conpensati on
Branch, CPOD, program administrative office, or other appropriate
office and to correct the overpaynent;

Whet her the officer or annuitant had received any factual information,
such as personnel and payroll docunents, enploynent contracts and
agreenents, or any instructional infornmation which would indicate that
the officer or annuitant possessed know edge of the possibility of
havi ng recei ved an erroneous paynent of pay or allowances;

A narrative of the circunstances which resulted in the overpaynent;

Informati on on whether the administrative error involved in the case
affected a group or class of officers or annuitants. If it did, the
ot her cases shall be treated consistently;

A statenment whether, in the judgnment of the person conducting the
i nvestigation, the officer or annuitant was at "fault," that is:

(I') Was the officer or annuitant aware that he/ she had received or was
recei ving over paynents?

(2) Should the officer or annuitant have been aware of overpaynments by
virtue of a significant unexplained increase in pay which would
require a reasonable person to nmake inquiry or by reading the
notices received affecting the pay?

A favorable recomendation for waiver may be made upon a negative
response to itens (1) and (2), above, provided that the erroneous
payment of pay occurred through adm nistrative error and that there is
no i ndi cation of fraud, m srepresentation, or |ack of good faith on the
part of the officer, annuitant, or any other person having an interest
in obtaining a waiver of the claim

A statenment as to whether the request neets the standards established
by law, the GAO regul ations, and this | NSTRUCTI ON

A cl ear recommendation for approval or disapproval;

The following statenment, if appropriate:
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"There is no indication of fraud, m srepresentation, fault, or |lack of
good faith on the part of the officer (or annuitant, if applicable) or
any person having an interest in obtaining a waiver of the claim The
collection of this claimwuld be against equity and good conscience
and not in the best interest of the United States.";

k. A statenent as to whether the claimis subject to an exception made by
the Conptroller General of the United States;

What corrective action has been taken or recommended to prevent sinlar
erroneous paynents;

m Copi es of pertinent personnel orders and earnings statenents (two
docunents before and after the period of overpaynent), enploynent
contract or agreenent, any ot her supporting docunents or

correspondence, and docunentation of corrective action taken; and

n. A signed and dated certification setting forth the period of audit, the
preci se anpunt to i nclude the gross and net ampunts, with a copy of the
audit sheets, a copy of the pay data covering the entire period of
overpaynent, and if pertinent, the anpbunt the officer or annuitant has
repai d.

3. Designated Reviewing Oficial. The Director, CPOD, who is the designated

reviewing official for the PHS Conmi ssioned Corps, will reviewthe case to
i nsure that the package is conpl ete and ready for subnission. The conpleted
case wi |l include:

a. The officer's or annuitant's request for the waiver and/or refund;

b. The report of investigation as outlined in Section D.2, above; and

c. Copi es of docunents received by the officer or annuitant as outlined in

Sections D.2.d and m above.

The Director, CPOD, will sign and date the investigative report and forward
the conpl eted case to:

Chief, Litigation and Clains Branch

Busi ness and Admi nistrative Law Di vision
O fice of General Counse

Department of Health and Human Servi ces
330 | ndependence Avenue, S. W

Washi ngton, D.C. 20201
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4.

Action by DHHS Clains Oficer.

a.

Every decision will identify the officer or annuitant by nanme and
soci al security nunber.

The DHHS Clainms O ficer will send a copy of every decision to the
Chi ef, Conpensation Branch, CPOD, for appropriate action. If the
wai ver covers overpaynents which the officer or annuitant has already
repai d, the Conpensation Branch will refund those ambunts, provided the
wai ver is approved.

If the ampunt of the claimis $500 or less, the DHHS Clains O ficer

will make the final decision to approve or disapprove the waiver

request. The DHHS Clains Oficer will, in case of:

(1) Denials of waiver - send a denial letter to the officer or
annui tant involved setting forth the basis of the denial. A copy
of the signed decision will be sent to the Director, CPOD, who
will be responsible for notifying other officials who are
concer ned;

(2) Approvals of waivers - forward a copy of the decision to the

Director, CPOD, who will be responsible for notifying the officer
i nvol ved and the other officials who are concerned.

If the ampunt of the claimis over $500:

(1) The DHHS Clains O ficer my deny the waiver request. The
procedures outlined in Section D.4.c.(1), above, will be followed.
The denial letter will informthe officer or annuitant of his/her

right to appeal to the Conptroller General through the DHHS C ai ns
O ficer. ( Not e: The DHHS Clainms O ficer, through the Chief,
Litigation and Clains Branch, is the only official in the
Department to forward appeals to the Conptroller General.)

(2) The DHHS Clains Oficer may recomrend that the waiver request be
approved. In this case, the conpleted case with the
recommendation is sent to the Conptroller General.

(3) Wen the decision of the Conptroller CGeneral is received, the DHHS
Clains Oficer will send this decision (approval or denial) to:

(a) The Director, CPOD, who will be responsible for informng
others as set forth in Section D.4.c.(2), above; and

(b) The Chief, Conpensation Branch, CPOD, for appropriate action
as set forth in Section D.4.b, above.
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