U.S. Commission on Civil Rights Urges Federal Agencies to Vigilantly
Enforce Civil Rights Laws During and in the Wake of the COVID-19 Crisis

April 17, 2020

The U.S. Commission on Civil Rights urges all federal agencies to remain vigilant in
enforcing civil rights laws during the current COVID-19 pandemic, and to stand ready to
address potential civil rights violations that arise in relation to the crisis. Congress
charges the federal government with enforcing federal civil rights laws providing
protection from discrimination on the bases of race, color, religion, national origin, sex,
disability, age, and several other protected characteristics in a broad range of areas
including education, employment, healthcare, housing, and voting, among others. The
Commission also calls on Congress to provide necessary funding for civil rights
enforcement for Fiscal Year 2021, including for COVID-19 associated enforcement. The
unprecedented disruption to American life and commerce requires extraordinary
measures to sustain life and well-being; nevertheless the federal laws that guard against
discrimination in the United States remain vital.

As the Commission noted recently, current circumstances associated with the rise of
COVID-19 may pose additional civil rights risks.! For instance, available data suggest an
uptick in the number of hate crimes and bias-motivated incidents targeting Asian
Americans during the COVID-19 pandemic.2 Additionally, the nation has suffered
pronounced racial disparities in deaths due to coronavirus in many regions of the
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country, including Alabama,3 Connecticut,4 Louisiana,5 Michigan,® New York,” Chicago,8
and Milwaukee.9 These pronounced disparities and the need to better protect the health
of all Americans from current and future catastrophic viral risks make it imperative that
the federal government require data broken down by demographics like race, national
origin, sex, gender, ability status, and age to investigate the causes and craft appropriate
policy to prevent potential civil rights violations.’° The Commission applauds the calls
for the Department of Health and Human Services (HHS) to act on this issue, pointing
to the severe disparities already apparent in data collected locally.*

The Commission recognizes the federal agencies that have issued policy guidance
regarding civil rights obligations.2 While COVID-19 related guidance is instructive, the
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Commission notes that this federal civil rights guidance is not collected in one easy to
find place. The efficacy of such guidance, including the examples described below, might
be increased if it were placed together with other critical COVID-19 guidance, including
at the federal government’s homepage for coronavirus-related resources,
coronavirus.gov. Moreover, the Commission reminds the federal government of existing
requirements to ensure that its resources are equally accessible to all; for example,
guidance around relief efforts should be made accessible in languages other than
English.13

The Department of Education’s Office for Civil Rights (ED OCR) appropriately advised
schools and educators that, “[i]n an environment of fear . . . some individuals may
regrettably turn toward racial or ethnic stereotypes. Worse, ethnic harassment or
bullying exacerbates hatred, harms students, and is never justified. These incidents can
create a climate of misunderstanding and fear. This hurts all of us.”4 ED OCR also
reminded educational institutions of their obligations under Title VI of the Civil Rights
Act of 1964, which requires schools to “investigate bias incidents and take reasonable
steps to end unlawful harassment, eliminate hostile environments, prevent the
harassment from recurring, and as appropriate, remedy its effects.”5

HHS'’ Office for Civil Rights (HHS OCR) reminded healthcare providers of their
obligations under Section 1557 of the Affordable Care Act and Section 504 of the
Rehabilitation Act which, among other protected characteristics, guards against
discrimination on the basis of disability in HHS-funded health programs or activities.®
HHS OCR was explicit about the meaning of these nondiscrimination laws: “persons
with disabilities should not be denied medical care on the basis of stereotypes,
assessments of quality of life, or judgments about a person’s relative ‘worth’ based on
the presence or absence of disabilities or age. Decisions by covered entities concerning
whether an individual is a candidate for treatment should be based on an individualized
assessment of the patient based on the best available objective medical evidence.”*” The
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Commission is particularly concerned with state guidance that appears to run counter to
this guidance from HHS OCR.8

The Equal Employment Opportunity Commission (EEOC) has established a page to
collect all of its coronavirus-related guidance, including a statement on “unlawful
national origin and race discrimination against Asian Americans and people of Asian
descent in the workplace during the pandemic,” guidance about ensuring compliance
with the Americans with Disabilities Act and the Rehabilitation Act, and an assurance to
the public that the EEOC will continue to enforce employment non-discrimination
laws.9

The Federal Emergency Management Agency (FEMA) issued a Civil Rights Bulletin,
grouped with its other resources on coronavirus, reminding state, local, tribal, and non-
governmental organizations that “[c]ivil rights laws and legal authorities remain in
effect, and cannot be waived, during emergencies.”2° Jo Linda Johnson, Director of
FEMA'’s Office of Equal Rights (OER), emphasized this point during a public
teleconference hosted by her office and HHS’ Office for Civil Rights to share information
and address civil rights-related concerns, stating in no uncertain terms: “civil rights laws
remain in effect.”2!

Contrary to other agencies’ reminders of federal civil rights laws, the Environmental
Protection Agency has issued guidance that has essentially suspended their entire
enforcement activity, declaring that when it comes to facility operations with clean air
and water impacts, EPA will “consider the circumstances, including the COVID-19
pandemic, when determining whether an enforcement response is appropriate.”22 The
Commission recently found that “[a]gency emphasis of reliance on voluntary
compliance, ignoring or denigrating compulsory enforcement as an available tool, can
send a message that an agency will not use all of the tools at the agency’s disposal if
necessary to secure compliance.”23 The new EPA directive leaves behind the implicit
message and instead directly communicates to the regulated community that their
compliance is merely voluntary. EPA’s civil rights enforcement office, the External Civil
Rights Compliance Office (ECRCO) testified to the Commission that compliance
monitoring is critical to the office’s enforcement of civil rights laws because many
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recipients lack focus on “foundational nondiscrimination programs,” which include
“procedural safeguards required by EPA regulations.”24

The Commission has previously found that the “intersection between race and poverty
compounds the health impact of environmental pollution in communities of color.”25 At
a time when public health is at risk, it is imperative that the civil rights implications of
detrimental environmental conditions are not ignored. Indeed, recent research indicates
that exposure to chronic air pollution increases the likelihood of severe COVID-19
cases.26

The Department of Labor’s Office of Federal Contract Compliance Programs (OFCCP)
issued a declaration exempting contractors from affirmative action obligations for
“contracts entered into specifically to provide Coronavirus relief.”2” As the Commission
has previously reported in Are Rights A Reality? Evaluating Federal Civil Rights
Enforcment, one of the primary mechanisms that OFCCP has for ensuring equal
opportunity is through affirmative action obligations.28 While the Commission
recognizes that OFCCP has clarified that it will continue to investigate complaints of
discrimination against contractors who have contracts related to coronavirus,29 the
Commission underscores that OFCCP’s model largely relies on proactive compliance
evaluations which can point to “systemic equal employment issues . . . that likely would
not come to light in a complaint-based approach.”sc OFCCP also uses data about
contractors’ certification of their affirmative action programs as part of a preliminary
assessment on further evaluation of contractors’ civil rights compliance,3! thus, even a
temporary suspension of these obligations will impact OFCCP’s ability to fulfill its legal
obligations to ensure nondiscrimination.

The Commission is also concerned about an exception detailed in the HHS OCR
guidance, which includes a provision that might provide civil immunity against
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enforcement of civil rights laws by private actors.32 HHS OCR should issue a
clarification on this provision so that healthcare providers understand that HHS OCR
will enforce the civil rights laws under its jurisdiction.

While it is still early in assessing the impacts of this global pandemic, the Commission
urges Congress to account for early signs of potential civil rights violations when
appropriating civil rights enforcement funds in Fiscal Year 2021. The Commission
recently praised the bipartisan budgets from Congress that increased federal civil rights
enforcement between Fiscal Years 2016 through 2018, but the Commission also made
clear the pressing need to continue to devote appropriate resources to federal civil rights
enforcement.33 The Commission is concerned about initial reports of possible civil rights
violations related to the coronavirus outbreak, including in areas such as hate crimes,34
voting rights,35 prisoners’ rightss¢ and Native American community needs.37

Chair Catherine E. Lhamon said, “The nation’s attention in addressing the coronavirus
pandemic must include addressing and guarding against potential civil rights violations
to ensure the health and safety of all Americans, regardless of race, national origin,
ability status, or any other protected characteristic. There is no time when civil rights
violations are acceptable, and our collective survival of this outbreak depends on the
federal government upholding our critical civil rights laws.”

###

The U.S. Commission on Civil Rights, established by the Civil Rights Act of 1957, is the only
independent, bipartisan agency charged with advising the President and Congress on civil
rights and reporting annually on federal civil rights enforcement. Our 51 state Advisory
Committees offer a broad perspective on civil rights concerns at state and local levels. The
Commission: in our 7 decade, a continuing legacy of influence in civil rights.
Follow us on Twitter and Facebook.
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