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Decision Ko. 108
RULING ON MOTION POR RECORSIDFRATION OF BOARD DPECISION

An sttoruey for the grantes, who entared the case after a deciaion was
rendered by tha Board, has filed g "Motion for Reconsideration of the
Board's Decision Ro. 108" dated Fovember 3, 1980. Although the Board's
curreat regulations at A5 CFR Part 16 do sot explicitly provide that the
Board may rehear its own detarminations, tha Board Chair has recently

ruled that the Board nonethsless has inherent, discretionary authority

to reconsider its decisions im excepticnal circumstances. (Ruling of Sep~
tember 11, 1980, Florida Depertment of Health and Rehabdilitative Services,
DCAB Docket Ros. 79-63-FL-HC and 80-83~FL-HC.) Florida's request for recon—
sideration was granted based on the exceptional circumstances present there,
considering factors such as the nature of the alleged error or ommission
prompting the reconsideration request, the length of time which had passed

since the original decision was issued, and sny harm that might be caused by
reliance on that decision.

Applying this same standard, we have deterained not to grant CR-SDC's request.
The thrust of the request is that CR-SDC was not accorded a full oppor-
tunity to present ite srgumemts. The record shews that this was

not the casa, The Grantee submitted an spplication for review which
lacluded numercus documents and Statements of Posirion "which {dentifies
[sic] the questions in digpute, our position on these questions, and the
televant facts with supperting analysis.” The Order to Clarify the

Record dated Deceimber 28, 1978 extansively avalyred the arguments and
supporting documents subnittes by Lotn parties. The Order sluced that
based on the Crantee's acknowladead shortcouiags in 1ts sbility to

provide necessary docuwentation, the Grantee would have anothar opportunity
to pravide the {nformationm to the Agency. The Agency was to report to

the Board about these efforts, and the Grantee was given an eppertunity

te respond to the Agency's report. In addition, the Grantee was
specifically given the opportunity te "fully describe its position on
itens, {f any, whieh 1t stil] desires this Board to consider by way

of appeal.” (Order, p.3}.) After receiving at least six extensions of

time, the Grantee submitted on February 4, 1980 what it said was its
"concluding commentary and documentation.” The Board examined all of
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the submisaions and found that nothing had been submitted that altered
the tentative conclusions expressed in the Order. A dacision was issuad
on July 3, 1980. The parties were given an opportunity to comment on

the decision {n accordance with 43 CFPR 16.10. 1Im {its comments, the
Grantee agreed that "the facts stated {n the decision are sccurate” amd
notiflied the Board that a Negotiatad Rate Agreemsut had been executed om
May 12, 1980. The Crantee, therefore, has been given three opportunities
te fully argee its appeal; two of these opportunities occured aftar the
Crantee had received documents containing the Board's analysis of the is-
suss. Nowhare did CR-SDC argue that factual disputes existad that could
not be resolved by evidence not already in the racord and that & hearing
was essential. Nowhere did CR-SDC srgue that the documents pressated wers

not the best source of evidence to prove fits case or that it wished to
present oral tastimony.

Furthermore, the Board's regulations did not raquire it to give CE-SDC a
bearing in this case. 43 CPR 16.8(b)(2) states that "[w]ith respect to
cases ionvolving a dispute as to materfial fact the resolution of which would
be materfally assisted by oral testimony, the Panel shall afford each party
am opportunity for a hearing....” It ia a detarmination made by the Panel

on a case-by—case basis. The Grantees did not argue at any time that oral
testimony was necessary, and the Pansl determined that the question of propar
docunentation could de handled on the basis of written submissions. In
addition, it provided the Grantee with the opportunity to preseant further

arguments and evidence after it had submitted its application for review,
in accordance with 45 CFR 16.61.

Finally, the Gtmte-has not requested reconsideration in a timely manner.
The Gnuntee's Hotion is dated four months after the date of the Board's

decision. The Grantme had had am opportunity to protest the decision.
Its couments on that decision pursuast to 43 CPR 16.10 did not

requast raconsiderat{on but merely asserted the exi{stence of a rats
agreement that had been executed before the deeision.

The Gtardeds request for reconsideration is denfad.

/s/ Frank L. Dell'Acqua

/s/ Robert R. Woodruff

/s/ Edwin H. Yourman, Panel Chairman
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