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DECISION
Procedural Background

Tiiis decision 1s the final step in the reconsideration process provided
in Section 20l.14 of Title 45 of the Code of Federal Regulations, imple-
menting Section 1116(d) of the Social Security Act. Section 1116(d)
entitles a State to receive upon request reconsideration of disallow-
ances under certain titles of the Social Security Act including Title
¥IX. This case arises from disallowances issued on December 20, 1976
(62,156) and darch 1, 1977 ($5,002) Ly the Regilonal Commissioner of the
Social and Rehabilitation Service (SRS) and July 13, 1977 ($810) and
Septenber 15, 1977 (3245) by the Acting Assistant Director for Financial
sanagement, Health Care Financing Adninistration (HCFA) - a total sum of
$56,215 {u Federal financial participation (FFP) claimed by the State
uider Title XIX. On July 14, 1978, the Administrator, Health Care Finan-
cing Administration issued a decision upholding the disallowances.

v?y letters dated August 16, 1976, addressed to the Administrator, and

Noveamber 20, 1978, addressed to the Fxecutive Secretary of the Departmen-
tal Grant Appeals pvard, the S5tate requested further reconsideration by
the Chairman of the Poard. Although the State was entitled under 45 CFR
201.14, as amended March 6, 1973 (43 ¥R 9266), to exercise an option to
llave the matter cousidered by the Board under 45 CFR Part 16, it expfessly
chiose not to do so Lut to be governed by the Section 201.14 procedure with
the Chairuwan substituted for the Administrator, SRS, in accordance with
the trausfer of functions of March 6, 197% (43 FR 9266-7). A new Chairman
was appointed February 25, 1980, just prior to the issuvance of this deci-
sion. To rewwve any doubt as to my authority to decide this matter, the
new Chairman, as authorized in the transfer of functions, has made a
coufirmutory delezation to me of that responsibility.



Although it had not asked for a conference prior to larch 6, 1978, the
State indicated that it desired to have a conference with the Board
Chairman. The Agency also indicated that it desired a conference, and

I determined that one would be helpful in resolving the issues., By
Hotice of Conference dated August 22, 1979, I informed the parties

that such a conference would be held and directed them to come prepared
to discuss certain questions present in the case and also the correct-
ness of the preliminary analysis of facts and issues set forth in the
Notice. Other States with cases before the Loard posing questions simi-
lar to those present in this case were invited to brief and discuss at
the conference the issue of whether FFP should be continued if a state
is coupelled by court order,,contractual agreement or state law to con-
tinue Medicaid paynments to a provider after expiration of the provider
agreement. The purpose of this was to aésgre‘that a decision on the
Delaware case would not be reached withoutl awareness of the range of
1ssues, and so that a precedent not be deviloped improvidently without
awvareness of how 1t night affect other casgs on related but not identical
facts. The conference was held on October‘ 1979. 1In addition to
Delavare, eizht states sent legal represed;atives. Because of a lack of
an appropriatlon, we were unable to have a professional reporter and had
to rely on anateur recording equipnent and ‘transcription. A transcript
was made however and is part of the file.“ Corrections will be received
and filed with the record. Thisfdecision“is based on the written record
and on what I heard at the conference.

There is uo good solution to the:dilemma Whiuh the parties, Delaware
aud HOFA, face. esidents of the facilitles participating in the Medi-
cald progran ahuuld be protected, auainbt ‘dubstandard conditions but
also have an interest not to be moved unngcessarily from facilicies
they have chosen. The State in bOOdlfaith may feel that it must
extend due process to a facility, which has had its participation in
the Jledicaid prograw suspended or canceled and that if the State does
cot provide a heuring, it uay be‘requiredﬂby a court to do so. If it
is forced to continue reiwmbursing thq acillty for its Medicaid costs,
it naturally looks to the Federal boyernment for participation in the
costs. On the other liand, the Federal Lovernment has not corunitted
tself to continue to fund noor,kinadeqqate, even harmful services to
individuals while review proceedings,‘pqss;bly protracted, possibly
ielibgrately stalled, are conductedd 'HEW's decision not to partici-
pate agpears to ne conuioLenL with the Heﬂicaid regulations and not
in coufligt with current case law.



Statement of the Case

On April 6, 1976, the Delaware Department of Health and Social Services
entered into a written agreement (a "provider agreement") with the Scott
lursing Home for intermediate care facility participation in the Medicaid
program. In the printed terms of the agreement, paragraph B on page 6
provides:

"B. That the term of this Agreement shall be for a
period of 12 months, or until the Federal and/or State
Government cease to participate in the program, or by
wutual consent of the Department and the Intermediate
Care Facility or, if not by such mutual consent, either
party to this Agreement wmay consider it cancelled by
aiving notice in writing to the other party. If the
Intermediate Care Facility wishes to continue its parti-
cipation in the proyram, it shall file a reapplication
at least 60 days before the expiration date."

Paragraph il, on page 7 provides:

"li. This Aprcement shall be effective from 3/1/76 to
6/30/76, but is subject to cancellation if such action
is recommended by the certification agency." (The-dates
are typed in the blanks provided.)

The State Agency also agreed (paragraph G on page 5):

"G, To provide a fair hearing to the Intermediate Care
Facility in the event the Department suspends or cancels
the Intermediate Care Facility's participation in the
Title XIX program;"

The State coantinued to make payments to the! Scott Nursing Home for a
period after June 30, 1976, although the Delaware Office of Health
Facilitles, Licensing, and Certification determined that the nursing
liome did not meet the interumediate cane facillty (ICF) certification
standards. A hearing was held on Augu@t 11¢’1976. According to the
State, a decision by the State's Hearing Officer was rendered four
months later, and the facility was,terminated from the Medicaid pro-
pran. The Agency disallowed FFP to the State for the post-June 30
payments making, liowever, an allowance fof‘an additional 30 day period
pursuant to 45 CFR 449,10(b)(15)(v), becau&é the Agency contended that
the provider agreenent expired on June 30 rl976.



III.

1n a letter dated December 24, 1975, the Reglonal Attorney (Region III)
had advised the State that:

It is the present policy of the Department of HEW to
continue Federal financial participation to Title XIX-
only skilled nursing facilities which are terminated
from continued participation in the medicaid program
during the period of appeal of the termination action
if "State law provides for the continued validity of
the provider agreement pending appeal, or if the
facility 1is upheld on appeal and State law provides
for retroactive reinstatement of the agreement..."
MSA-PRG-11, 12/30/71. i}
In a letter to the Regzional Attorney (Region III) dated March 9, 1979,
an Assistant Attorney General of the State of Delaware stated that he

could find no statutory or case réferences which would provide for the
continued validity of the provider agreement pending appeal.

Threshold Question

aun initial question must be answered as to whether the facility's
provider agreenent had expired on June 30, 1976 (Paragraph G

on page 5 of the agreement) or continued to run for twelve months
(Parapgraph B on paze 6 of the agreement).

The State has argued that the agreement remained in effect until the
liearing decided the facility's status. It has asserted that the con-
duct of the parties leads to this conclusion. The facility continued
to provide services to Medicaid patients and bill the State, the State
continued to accept the bills and reimbursed the facility until the
results of the hearing were obtained and the facility's participa-
tion in the !‘edicaid program was terminated. The State has also con-
tended that if the contract was no longer in effect after June 30,
1976, then there would be no coutractual obligation on the part

of the 3tate to give the facility a fair hearing.

The wording of Paragraph G on page 5, however, does not indicate that
certification was to continue pending a decision after a hearing.

The paragraph states simply that if the State suspends or cancels,
tlhen the facility rveceives a fair hedring. (It is not clear that

the State was obligated to provide a hearing in this case under the .
terms of the agreement since it did not "cancel" or '"suspend" but
refused to recertify; this issue was not explored in detail in the
record, and I am assuming that the State in good faith intended

the provision to apply to the situation in this case.) Part of the
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contract is printed, and part is typed. It is the latter which prevails.
See, e.g. Williston On Contracts, Section 622 (3d Ed., 1961), The

June 30, 1976 date specifically typed into the agreement is the control-
ling termination date of the agreement as against the 12 month period

of the printed form. At no time prior to the State's Reply to the
Respouse of HCFA did the State dispute the fact that the agreement
terminated on June 30, 1976, For example, the State included a letter
in its Reply from the Nursing Home Coordinator, Division of Social
Scrvices, State of Delaware, to the Associiate Regional Commissiomner,
Medical Services, HFW, which states:

The Scott Nursing Home...has not been recertified to
Title XIX by the Certification Agency; their Provider
Agreenent expired on June 30, 1976...

The attorney for tlie Delaware Department also has stated in a letter
dated August &, 1978 to the Director, Division of Fusiness Adminis-—
tration and Ceneral Services, State of Delaware, that this was a case
of unonrenewal, It appears that both the survey and the single State
agencies considered the provider agreement ended on June 30, 1976.

Thus, the speciflc issue in this case is the effect that an adminis-
trative liearin, process afforded by the State under an ICF provider
acreeuent has on the availability of FFP, otherwise precluded because
the provider agreement has expired and certification has not been
renewed.

tevsulations

The provider agreement between Scott Nursing Home and the State's
Division of Social Services was for intermediate care Ffacility (ICF)
participation in the Title XIX program. Part 449 of 42 CFR outlines
the "services and payment in medical assistance programs.'" Although
the time period in question includes part of 1976, we cite, for conven-
ience, the 1977 edition of the Code of Federal Regulations, which
recodifies but does not appear to make any wmaterial change in substance
in the regulations effective during the period in question. To obtain
FFP for payments made to an ICF, the State nust comply with the require-
ments in 42 CFR 440.10(b)(15)(i)(e) requiring the single State agency
and the provider facility to execute an agreement which the single
State agency determines is in accordance with 42 CFR 449,33 and meets
all of the conditions of 42 CFR 449.10(b)(15)(1i). The regulations,
with certain exceptions which do not appear applicable here, require
that prior teo the execution of the provider agreement and the making

of payments, the apency desipnated pursuant to 3450.100(c) (the

“survey apency'') must certify that the facility meets the statutory
Jefinition in 1801(j) of the Social Scecurity Act and is in full
complisuce with standards prescribed in the regulations (See 42 CPR
449.33(a)(1)).
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Upon certification by the survey agency, the single State agency then
executes a provider agreement with the facility in accordance with the
Federal regulations. $449.33(a)(6). Facilities which are determined
to have deficiencies requiring decertification or ternination may
enter into a plan of correction with the State agency pursuant to

42 CFR 449.33(a)(4). This agreement may be for 60 days (449.33(a)(4)
(114)(4)) or a conditional term of 12 full wmonths, subject to an
automatic cancellation clause that the certification will expire at
the clouse of a predetermined date unless the corrections have been
satisfactorily coupleted or the facility has made substantial prog-
ress in correcting the deficiencies (449.33(a)(4)(111)(B)). A two~
nonth extension is also permitted by 42 CFR 449.33(a)(6) when the
State survey agency notifies the State agency in writing prior to

the expiration of the provider agreement that certain conditions
noted below exist within the facility. The regulations permit the
State to continue to claim FFP for 30 days after the expiration of
its provider agreement if the individuals in the facility were
adwitted before the date of expiration and the State agency mnakes

a showing satisfactory to the Secretary that it has made reasonable
afforts to facilitate the orderly transfer of the individuals to
auothier facility. (See 42 CFR 449.10(b)(4)(1)(C) and 42 CFR 449.10
(h)(15)(v)). As indicated above, the 30 day extension of FFP was
granted to the State.

Discussion

There 1s no provision in the Social Security Act or Federal regula-
tions authorizing HWl to make payments to a State because it has
bound itself to wake payments to a facility during a fair hearing
process that extends beyond the expiration of a valld agreement,
The applicable regulation states that FFP is only available when
the facility in question meets all the requirements of certifica-
tion as evidenced by a valid provider agreement; the provider
agreenent in this case expired on June 30, 1976 and was not
renewed. Only the 30 day extension discussed in Section IV above
is applicable and was utilized to extend FFP through July 30, 1976.

The State has argued that HCFA is estopped from claiming that
Delaware cannot receive FFP for the period, after June 30, 1976,
The Siate asserts that advice, jiven by the UEW Regional Office on
July 27, 1976 in response to a letter from the State on July 16,
1976, that FFP could only he claimed until July 31, 1976 was
inaccurate and nisleading because extensions of the provider
agreenent were possible under the regulatipons. The advice from
the Reyional OCffice was correct, howeVer. The letter from the
State was dated subsequent to the expiratipn date of the provider
apreenent and itself stated that the agréement had expired. The
only exteusion available at that point, in 42 CFR 449.10(b)(15)(v),



was given to the State. The exception set forth in 42 CFR 449.33(a)(2)
requires that a written plan of correction be accepted by the survey
dgeuncy; no plan of correction was submitted by the facility in this
case. The two month extension available pursuant to 42 CFR 449.33(a)
(6) requires that the survey agency notify the single State agency

in writing prior to the expiration of the provider agreement that the
healthh and safety of the patients will not be jeopardized and that

the extension is necessary to prevent irreparable harm to the facility
or hardship to the residents. The Delaware survey agency did not
notify the single State agency of such facts before the expiration

of the agreeument. There was, therefore, no valid provider agreement

in effect after June 30, 1976, and HEW, under its regulations, could
not reimburse the State for its payments for services provided by the
facility after July 30, 1976,

Throughout the reconsideration process, the State has asserted that
constitutional due process mandates that :a lhearing must be provided
before a provider ajgreement is terminated and that HEW is therefore
bound to continue FFP throughout the counse of the hearing. As
autliority, it has cited Klein v. iatthews, 430 F. Supp. 1005 (D.N.J.
1977), aff'd sub nom, Klein v. Califamo, 586 F.2d 250 (3rd Cir. 1978)
and Mathaway v. Jlatthews, 546 ¥.2d 227 (7th Cir. 1976). HEW has argued
that whether or not a State has to afford such a hearing, HEW, under
its regulations, can not continue FFP duripg that period.

In Hathavay, the facility had been licensed and certified by the
State of Indiana. After receiving cowmplaints, an HEW inspection team
determined that the facility should not have been certified and noti-
fied the State that it would cease FFP for the facility. The State
thien decertified the facility, and the owner/operator went into court
to enjoin lU#U from cutting off payments before notice and a hearing
were given. The court discussed the fact that Iathaway had not been
given notice of what specific areas of the facility were allegedly
out of compliance; the argument for requiring a pre-termination hear-
ing was thus stronger than in other situations in which a facility
lias been given notice and an opportunity for a meeting with HEW
officials. In light of these facts, the court held (p. 232) that HEW
could not terminate payments until it had first given the owner notice
of the charges and conducted a hearing. In the Delaware situation,
thie State acknowledged at the conference that it had been working
with the facility for a considerable time to bring it into compliance
(Couference Trauscript, p. 69); the facility would, therefore, have
been aware of the areas of deficiendies, a factual difference from
the situation in the llathaway case.



In the Kledln cases, both the State of New Jersey and the patients
in a facility sought to block the termination of FFP; as in
Hathaway, HEU had determined that the facility was not a qualified
provider and terminated FFP in a situation im which the State and
its surveyors disagreed with HEW's findings. The lower court did
deternine that the patients must receive a pre-terminiation eviden-—
tiary hearing and that FFP must continue during the hearing period.
The Court of Appeals upheld thie lower court's decision that FFP
uust continue uutil the residents were given an opportunity to
participate in the decision to decertify the facility. The lower
court emphasized a distinction between the factual situation with
—which 1t was dealing and the one present in Hathaway - that the
patients' direct assertion of their interest not only undermined
the yovernument's interest in a a pre-hearing terminatiou but was
a nmore coupelling interest in postponing termination than that
asserted by the nursing home in Hathaway (p. 1012).

Humerous other cases presenting many different factual patterns
were cited at the conference and in briefs by other States having
similar appeals hefore the Board. Some of the courts have ordered
the state to continue providing funds to a facility until a hearing
had been held, but specifically stated that a state's obligation

to provide medical assistance is independent of Federal law and
regyulations with respect to FFP; in these cases, HEW was not a
party. Cardier v. Parry, 3386 N.Y.S. 2d 322, 88 Misc. 2d 154 (1976);
Rane v. Parry, 371 MN.Y.S. 2d 605, 82 Misc. 2d 1019 (1975). Another
enjoined HEV, as one of the Jefendauts, fron terminating FFP before
the prucess of administrative and judicial review was completed,
based on state law and MSA—PRC-ILKSee'page 4), both of which are

not applicable in this appeal. ilaxwell v. Yyman, 478 F.2d 1326

(2nd Cir. 1973). Others, in which HEW was a defendant, involved
serious deficiencies in both Medicare and Medicaid standards, and
the courts bascd their decisions on Medicare review procedures.
Towa Court tursing Ctr., Inc. v. Beal, 5861/ F.2d 266 (3rd Cir. 1978);
Case v. Weinberger, 523 F.2d 602 (2nd Cir. 1975). One, in light of
serious Life Safety Code deficiencies. stated that no pre-termination
hearing was necessary and that:

Presuaably, should the plaintiff be successful in
enjoining the state termination of its status, the
federal funds would agaln beichannelled to Caton
tidypes And without such a result, HEW cannot be
ordered to resune payments to beneficiaries residing
in Caton Ridge. As sucﬁ, there is no relief which
is or can be soubht,frqm Califano.

Caton ddge Sursing Bowe, Iue., v. Califano, 447 F. Supp. 1222, 1227
(L. ide 1278), aff'd 596 F.2d 608 (4th Cirs 1979). These citations,
while not exbaustive, are typical. (
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In light of the legal principles enunciatgd in the cases dealing vith
the rights of patients and providers*to;apme sort of "process'" before
a facility's Medicaid participationlis capceled or terminated, it can
be seen that the State of Delaware may have in good faith 1nserted a
hearing provision in its provider abreemepto in order for its Title
XIX program to comport with what it perceived to be the requirements
of due process.

On the other hand, the cases relied on by, the State and by some of
the other states present factual situatiops different from the
specific situation in Delaware. There is no basis in this situa-
tion to require HEW to continue to pay FFP for an unlimited amount
of time while a facility wends its way through an administrative
appeals process that might take years to Fomplete, particularly
when HEW's commitment to participate in payments would continue
past the expiration date of the’ provider pgreement. The purpose of
the Iledicaid program is to ensure that qudlified recipients receive
healtli care in facilities which ‘comply with Federal and state stan-
dards. Its main tool of enforcement is to deny FFP for facilities
which are substandard, whether they are found to be so by the state
or by HEW itself. FFP is not available for a facility with an
expired provider agreenent.

Conclusion

As noted above, the statute and the regulations and the tensions
inherent in the fact situation create a no-winh problem. No easy
solution is available, and it may be that HEW will have to give

serious consideration to its regulations and possibly even seek

a leyislative solution better accommodating the problem. Mean=—

while, under the present regulations, with full consciousness

of the difficulties, I conclude in favor of the disallowance.

1

Although this decision has been reached with awareness of the
arguments made in the related appeals in other states, no conclu-
sion is here expressed as to the result to be reached in those
appeals.,

For the reasons stated above, I 'hereby uphold the disallowance of

$8,215. This decision constitutes the final administrative action
on this matter.

/s/ Malcolm S. Mason



