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DECISION

Petitioner, Lisa M. McManaman, was a registered nurse in the State of Rhode Island,
working for the United States Department of Veterans Affairs (VA). She was charged
with felony counts of making false statements and theft of government property and pled
guilty to both charges. Based on her conviction, the Inspector General (1G) has excluded
her from participating in the Medicare, Medicaid, and all federal health care programs for
a period of five years, pursuant to section 1128(a)(3) of the Social Security Act (Act).

For the reasons discussed below, | find that the IG is authorized to exclude Petitioner and
that the statute mandates a minimum five-year exclusion.

Background

In a letter dated June 30, 2017, the IG advised Petitioner McManaman that, because she
had been convicted of a felony offense related to fraud, theft, embezzlement, breach of
fiduciary responsibility, or other financial misconduct in connection with the delivery of
a health care item or service, the IG was excluding her from participating in Medicare,



Medicaid, and all federal health care programs for a period of five years. 1G Ex. 1.
Petitioner requested review.

The parties have submitted their written arguments (IG Br.; P. Br.). The IG submitted
five exhibits (IG Exs. 1-5) and a reply. Petitioner submitted five exhibits (P. Exs. 1-5).

I admit into evidence IG EXxs. 1-5 and P. Exs. 1-5.

The parties agree that this case does not require an in-person hearing. 1G Br. at 5; P. Br.
at 7-8.

Discussion

Petitioner must be excluded from program participation for
a minimum of five years because she was convicted of a
felony relating to fraud and theft in connection with the
delivery of a health care item or service.!

Section 1128(a)(3) provides that an individual or entity convicted of felony fraud, theft,
embezzlement, breach of fiduciary responsibility, or other financial misconduct in
connection with the delivery of a health care item or service must be excluded from
participating in federal health care programs for a minimum of five years. See 42 C.F.R.
§ 1001.101(c).

Petitioner was a registered nurse, employed at the VA Medical Center in Providence,
Rhode Island. In applying for the VA position, she claimed, falsely, that she had not
been fired or discharged from any job for any reason. After she was hired, she had access
to the medical center’s medication dispensing system, and, over a period of about six
months, she stole from the medical center controlled substances, including oxycodone,
morphine, hydromorphone, and lorazepam. 1G Ex. 2 at 1, 4; IG Ex. 3 at 3.

In an information filed in federal district court on January 21, 2016, Petitioner was
charged with one felony count of making false statements and one felony count of theft
of government property. 1G Ex. 2. At about the same time, she signed a plea agreement,
agreeing to plead guilty to both charges. 1G Ex. 3. On May 12, 2016, the federal district
court for the District of Rhode Island accepted her guilty plea, sentenced her to two years
probation, and ordered her to participate in mental health and substance abuse programs,
including substance abuse testing. 1G Ex. 4.

' | make this one finding of fact/conclusion of law.



Thus, Petitioner was convicted of criminal offenses related to both fraud and theft in
connection with the delivery of a health care item or service. Making false statements is
fraud. Making false statements on an application for a hospital nursing position connects
that fraud to the delivery of health care services. Stealing drugs from the hospital’s
dispensing system is theft in connection with the delivery of health care items.

Nevertheless, Petitioner argues that, in excluding her, the IG violates the double jeopardy
clause of the U.S. Constitution and that the exclusion is inequitable. My authority in
these cases is limited. | may review whether the I1G has a basis for imposing the
exclusion and whether the length of the exclusion is reasonable. 42 C.F.R.

§ 1001.2007(a)(1). I may not find invalid or refuse to follow federal statutes, regulations,
or secretarial delegations of authority. 42 C.F.R. § 1005.4(c)(1). I simply lack the
authority to find unconstitutional any provision of the statute or regulations. Nor may |
disregard the regulations in order to grant equitable relief. W. Scott Harkonen, M.D.,
DAB No. 2485 at 22 (2012).

Petitioner McManaman made false statements in order to secure a nursing position at the
VA, and, having secured the position, she stole drugs from the institution. These crimes
fall squarely within the parameters of section 1128(a)(3).

An exclusion brought under section 1128(a)(3) must be for a minimum period of five
years. Act § 1128(c)(3)(B); 42 C.F.R. § 1001.2007(a)(2).

Conclusion

For these reasons, | conclude that the IG properly excluded Petitioner from participating
in Medicare, Medicaid, and all federal health care programs, and | sustain the five-year
exclusion.

Is/
Carolyn Cozad Hughes
Administrative Law Judge
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