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NOTE: In the regulation text that is noted under the following-Tags : F540, F584, F620-623,
F625, F757, F774, F842, and F868, there were minor, technical inaccuracies (spelling, cross-
references, etc.) in the 2016 Final Rule that updated the Requirements of Participation. In an
effort to ensure clarity of understanding of the guidance, the instructions to surveyors, and the
determining of compliance, we have made the appropriate correction in this guidance document.
This document is not intended to replace, modify or otherwise amend the regulatory text. Such
revisions, modifications or amendments can only be made through a Correction Notice or other
rulemaking that would be published in the Federal Register.

F540
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.5 Definitions.
As used in this subpart, the following definitions apply:

Abuse. Abuse is the willful infliction of injury, unreasonable confinement, intimidation, or
punishment with resulting physical harm, pain or mental anguish. Abuse also includes the
deprivation by an individual, including a caretaker, of goods or services that are necessary
to attain or maintain physical, mental, and psychosocial well-being. Instances of abuse of
all residents, irrespective of any mental or physical condition, cause physical harm, pain or
mental anguish. It includes verbal abuse, sexual abuse, physical abuse, and mental abuse
including abuse facilitated or enabled through the use of technology. Willful, as used in this
definition of abuse, means the individual must have acted deliberately, not that the
individual must have intended to inflict injury or harm.

Adverse event. An adverse event is an untoward, undesirable, and usually unanticipated
event that causes death or serious injury, or the risk thereof.

Common area. Common areas are areas in the facility where residents may gather together
with other residents, visitors, and staff or engage in individual pursuits, apart from their
residential rooms. This includes but is not limited to living rooms, dining rooms, activity
rooms, outdoor areas, and meeting rooms where residents are located on a regular basis.

Composite distinct part.

(1) Definition. A composite distinct part is a distinct part consisting of two or more non-
contiguous components that are not located within the same campus, as defined in
§413.65(a)(2) of this chapter.

(2) Requirements. In addition to meeting the requirements of specified in the definition of
“distinct part” of this section, a composite distinct part must meet all of the following
requirements:

(i) A SNF or NF that is a composite of more than one location will be treated as a single
distinct part of the institution of which it is a distinct part. As such, the composite
distinct part will have only one provider agreement and only one provider number.

(ii) If two or more institutions (each with a distinct part SNF or NF) undergo a change
of ownership, CMS must approve the existing SNFs or NFs as meeting the
requirements before they are considered a composite distinct part of a single



institution. In making such a determination, CMS considers whether its approval or
disapproval of a composite distinct part promotes the effective and efficient use of
public monies without sacrificing the quality of care. If there is a change of
ownership of a composite distinct part SNF or NF, the assignment of the provider
agreement to the new owner will apply to all of the approved locations that comprise
the composite distinct part SNF or NF.

(iii) To ensure quality of care and quality of life for all residents, the various
components of a composite distinct part must meet all of the requirements for
participation independently in each location.

(iv) To ensure quality of care and quality of life for all residents, the various
components of a composite distinct part must meet all of the requirements for
participation independently in each location.

(v) Use of composite distinct parts to segregate residents by payment source or on a

basis other than care needs is prohibited.

Distinct part

(1) Definition. A distinct part SNF or NF is physically distinguishable from the larger
institution or institutional complex that houses it, meets the requirements of this
paragraph and of paragraph (2) of this definition, and meets the applicable statutory
requirements for SNFs or NFs in sections 1819 or 1919 of the Act, respectively. A
distinct part SNF or NF may be comprised of one or more buildings or designated parts
of buildings (that is, wings, wards, or floors) that are: In the same physical area
immediately adjacent to the institution's main buildings; other areas and structures
that are not strictly contiguous to the main buildings but are located within close
proximity of the main buildings; and any other areas that CMS determines on an
individual basis, to be part of the institution's campus. A distinct part must include all
of the beds within the designated area, and cannot consist of a random collection of
individual rooms or beds that are scattered throughout the physical plant. The term
“distinct part” also includes a composite distinct part that meets the additional
requirements specified in the definition of “composite distinct part” of this section.

(2) Requirements. In addition to meeting the participation requirements for long-term care
facilities set forth elsewhere in this subpart, a distinct part SNF or NF must meet all of
the following requirements:

(i) The SNF or NF must be operated under common ownership and control (that is,
common governance) by the institution of which it is a distinct part, as evidenced by
the following:

(A) The SNF or NF is wholly owned by the institution of which it is a distinct part.

(B) The SNF or NF is subject to the by-laws and operating decisions of common
governing body.

(O)The institution of which the SNF or NF is a distinct part has final responsibility
for the distinct part’s administrative decisions and personnel policies, and final
approval for the distinct part’s personnel actions.

(D) The SNF or NF functions as an integral and subordinate part of the institution
of which it is a distinct part, with significant common resource usage of
buildings, equipment, personnel, and services.
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(ii)The administrator of the SNF or NF reports to and is directly accountable to the
management of the institution of which the SNF or NF is a distinct part.

(iii) The SNF or NF must have a designated medical director who is responsible for
implementing care policies and coordinating medical care, and who is directly
accountable to the management of the institution of which it is a distinct part.

(iv) The SNF or NF is financially integrated with the institution of which it is a distinct
part, as evidenced by the sharing of income and expenses with that institution, and
the reporting of its costs on that institution’s cost report.

(v) A single institution can have a maximum of only one distinct part SNF and one
distinct part NF.

(vi) (A) An institution cannot designate a distinct part SNF or NF, but instead must
submit a written request with documentation that demonstrates it meets the criteria
set forth above to CMS to determine if it may be considered a distinct part.

(B) The effective date of approval of a distinct part is the date that CMS determines
all requirements (including enrollment with the fiscal intermediary (FI)) are met
for approval, and cannot be made retroactive.

(C) The institution must request approval from CMS for all proposed changes in the
number of beds in the approved distinct part.

Exploitation. Exploitation means taking advantage of a resident for personal gain through
the use of manipulation, intimidation, threats, or coercion.

Facility defined. For purposes of this subpart, facility means a skilled nursing facility (SNF)
that meets the requirements of section s1819(a), (b), (¢), and (d) of the Act, or a nursing
facility (NF) that meets the requirements of sections 1919(a), (b), (c), and (d) of the Act.
“Facility” may include a distinct part of an institution (as defined in paragraph (b) of this
section and specified in §440.40 and §440.155 of this chapter), but does not include an
institution for individuals with intellectual disabilities or persons with related conditions
described in §440.150 of this chapter. For Medicare and Medicaid purposes (including
eligibility, coverage, certification, and payment), the “facility” is always the entity that
participates in the program, whether that entity is comprised of all of, or a distinct part of,
a larger institution. For Medicare, an SNF (see section 1819(a)(1) of the Act), and for
Medicaid, and NF (see section 1919(a)(1) of the Act) may not be an institution for mental
diseases as defined in §435.1010 of this chapter.

Fully sprinklered. A fully sprinklered long term care facility is one that has all areas
sprinklered in accordance with National Fire Protection Association 13 “Standard for the
Installation of Sprinkler Systems” without the use of waivers or the Fire Safety Evaluation
System.

Licensed health professional. A licensed health professional is a physician; physician
assistant; nurse practitioner; physical, speech, or occupational therapist; physical or
occupational therapy assistant; registered professional nurse; licensed practical nurse; or
licensed or certified social worker; or registered respiratory therapist or certified
respiratory therapy technician.



Major modification means the modification of more than 50 percent, or more than 4,500
square feet, of the smoke compartment.

Misappropriation of resident property means the deliberate misplacement, exploitation, or
wrongful, temporary, or permanent use of a resident’s belongings or money without the
resident’s consent.

Mistreatment means inappropriate treatment or exploitation of a resident.

Neglect is the failure of the facility, its employees or service providers to provide goods and
services to a resident that are necessary to avoid physical harm, pain, mental anguish, or
emotional distress.

Nurse aide. A nurse aide is any individual providing nursing or nursing-related services to
residents in a facility. This term may also include an individual who provides these services
through an agency or under a contract with the facility, but is not a licensed health
professional, a registered dietitian, or someone who volunteers to provide such services
without pay. Nurse aides do not include those individuals who furnish services to residents
only as paid feeding assistants as defined in §488.301 of this chapter.

Person-centered care. For purposes of this subpart, person-centered care means to focus on
the resident as the locus of control and support the resident in making their own choices
and having control over their daily lives.

Resident representative. For purposes of this subpart, the term resident representative
means any of the following:

(1) An individual chosen by the resident to act on behalf of the resident in order to
support the resident in decision-making; access medical, social or other personal
information of the resident; manage financial matters; or receive notifications;

(2) A person authorized by State or Federal law (including but not limited to agents
under power of attorney, representative payees, and other fiduciaries) to act on
behalf of the resident in order to support the resident in decision-making; access
medical, social or other personal information of the resident; manage financial
matters; or receive notifications; or

(3) Legal representative, as used in section 712 of the Older Americans Act; or

(4) The court-appointed guardian or conservator of a resident.

(5) Nothing in this rule is intended to expand the scope of authority of any resident
representative beyond that authority specifically authorized by the resident, State or
Federal law, or a court of competent jurisdiction.

Sexual abuse is non-consensual sexual contact of any type with a resident.
Transfer and discharge includes movement of a resident to a bed outside of the certified

facility whether that bed is in the same physical plant or not. Transfer and discharge does
not refer to movement of a resident to a bed within the same certified facility.
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§483.10(a) Resident Rights.

The resident has a right to a dignified existence, self-determination, and communication
with and access to persons and services inside and outside the facility, including those
specified in this section.

§483.10(a)(1) A facility must treat each resident with respect and dignity and care for each
resident in a manner and in an environment that promotes maintenance or enhancement of
his or her quality of life, recognizing each resident’s individuality. The facility must protect
and promote the rights of the resident.

§483.10(a)(2) The facility must provide equal access to quality care regardless of diagnosis,
severity of condition, or payment source. A facility must establish and maintain identical
policies and practices regarding transfer, discharge, and the provision of services under the
State plan for all residents regardless of payment source.

§483.10(b) Exercise of Rights.
The resident has the right to exercise his or her rights as a resident of the facility and as a
citizen or resident of the United States.

§483.10(b)(1) The facility must ensure that the resident can exercise his or her rights
without interference, coercion, discrimination, or reprisal from the facility.

§483.10(b)(2) The resident has the right to be free of interference, coercion, discrimination,
and reprisal from the facility in exercising his or her rights and to be supported by the
facility in the exercise of his or her rights as required under this subpart.

INTENT §483.10(a)-(b)(1)&(2)

All residents have rights guaranteed to them under Federal and State laws and regulations. This
regulation is intended to lay the foundation for the resident rights requirements in long-term care
facilities. Each resident has the right to be treated with dignity and respect. All activities and
interactions with residents by any staff, temporary agency staff or volunteers must focus on
assisting the resident in maintaining and enhancing his or her self-esteem and self-worth and
incorporating the resident’s, goals, preferences, and choices. When providing care and services,
staff must respect each resident’s individuality, as well as honor and value their input.

GUIDANCE §483.10(a)-(b)(1)&(2)
Examples of treating residents with dignity and respect include, but are not limited to:
e Encouraging and assisting residents to dress in their own clothes, rather than hospital-
type gowns, and appropriate footwear for the time of day and individual preferences;
e Placing labels on each resident’s clothing in a way that is inconspicuous and respects his
or her dignity (for example, placing labeling on the inside of shoes and clothing or using
a color coding system);
e Promoting resident independence and dignity while dining, such as avoiding:



Daily use of disposable cutlery and dishware;

Bibs or clothing protectors instead of napkins (except by resident choice);

Staff standing over residents while assisting them to eat;

Staff interacting/conversing only with each other rather than with residents while

assisting with meals;

e Protecting and valuing residents’ private space (for example, knocking on doors and
requesting permission before entering, closing doors as requested by the resident);

e Staff should address residents with the name or pronoun of the resident’s choice,
avoiding the use of labels for residents such as “feeders” or “walkers.” Residents should
not be excluded from conversations during activities or when care is being provided, nor
should staff discuss residents in settings where others can overhear private or protected
information or document in charts/electronic health records where others can see a
resident’s information;

e Refraining from practices demeaning to residents such as leaving urinary catheter bags
uncovered, refusing to comply with a resident’s request for bathroom assistance during
meal times, and restricting residents from use of common areas open to the general public
such as lobbies and restrooms, unless they are on transmission-based isolation
precautions or are restricted according to their care planned needs.

o O O O

Consider the resident’s life style and personal choices identified through their assessment
processes to obtain a picture of his or her individual needs and preferences.

Staff and volunteers must interact with residents in a manner that takes into account the physical
limitations of the resident, assures communication, and maintains respect. For example, getting
down to eye level with a resident who is sitting, maintaining eye contact when speaking with a
resident with limited hearing, or utilizing a hearing amplification device when needed by a
resident.

Pay close attention to resident or staff interactions that may represent deliberate actions to limit a
resident’s autonomy or choice. These actions may indicate abuse. See F600, Free from Abuse,
for guidance.

The facility must not establish policies or practices that hamper, compel, treat differently, or
retaliate against a resident for exercising his or her rights.

Justice Involved Residents
“Justice involved residents” includes the following three categories:

1. Residents under the care of law enforcement: Residents who have been taken into
custody by law enforcement. Law enforcement includes local and state police, sheriffs,
federal law enforcement agents, and other deputies charged with enforcing the law.

2. Residents under community supervision: Residents who are on parole, on probation, or
required to conditions of ongoing supervision and treatment as an alternative to criminal
prosecution by a court of law.

3. Inmates of a public institution: Residents currently in custody and held involuntarily
through operation of law enforcement authorities in an institution, which is the
responsibility of a governmental unit or over which a governmental unit exercises



administrative control, such as state or federal prisons, local jails, detention facilities, or
other penal settings (such as boot camps, wilderness camps).

Justice involved individuals are entitled to the same rights described in 42 CFR Part 483, Subpart
B as all other residents residing in the facility. The facility shall not establish policies or impose
conditions on the justice involved resident that result in restrictions which violate the resident’s
rights. Some Department of Corrections or law enforcement terms of release or placement may
conflict with CMS requirements. If the facility accepts responsibility for enforcing restrictive law
enforcement terms applied to a resident that are contrary to the Requirements for LTC Facilities,
the facility would not be in compliance with federal long term care requirements. In addition,
law enforcement jurisdictions may not be integrated with the operations of the facility.

While all portions of 42 CFR Part 483, Subpart B, apply to justice involved individuals, other
areas where there may be concerns specific to this population are found at §483.12, F600, Abuse,
Neglect, and Exploitation and §483.15(c), F622, Transfer and discharge. In such a case,
surveyors should cite under the specific tag associated with the concern identified. For example,
if there is a concern about a facility restricting visitors of a justice involved individual, cite such
deficiency under §483.10(f)(4)(vi), F564, Resident Right to Visitors.

See Survey & Certification Memorandum 16-21-ALL dated May 3, 2016 (Revised 12/23/16) for
additional guidance on justice involved individuals.

PROCEDURES §483.10(a)-(b)(1)&(2)

Deficient practices cited under Resident rights tags may also have negative psychosocial
outcomes for the resident. The survey team must consider the potential for both physical and
psychosocial harm when determining the scope and severity of deficiencies related to dignity.
Refer to the Psychosocial Outcome Severity Guide in Appendix P.

Surveyors shall make frequent observations on different shifts, units, floors or neighborhoods to
watch interactions between and among residents and staff. If there are concerns that staff or
others are not treating a resident with dignity or respect or are attempting to limit a resident’s
autonomy or freedom of choice, follow-up as appropriate by interviewing the resident, family, or
resident representative.

e Observe if staff show respect for each resident and treat them as an individual.

e Do staff respond in a timely manner to the resident’s requests for assistance?

e Do staff explain to the resident what care is being provided or where they are taking the
resident? Is the resident’s appearance consistent with his or her preferences and in a
manner that maintains his or her dignity?

e Do staff know the resident’s specific needs and preferences?

¢ Do staff make efforts to understand the preferences of those residents, who are not able to
verbalize them, due to cognitive or physical limitations?



Determine if staff members respond to residents with cognitive impairments in a manner that
facilitates communication and allows the resident the time to respond appropriately. For
example, a resident with dementia may be attempting to exit the building with the intent to meet
her/his children at the school bus. Walking with the resident without challenging or disputing
the resident’s intent and conversing with the resident about the desire (tell me about your

children) may reassure the resident in a manner consistent with the requirements of §483.10(a)
and (b).

Examples of noncompliance may include, but are not limited to:

e A resident has not been treated equally as compared to others based on his or her
diagnosis, severity of condition, or payment source.

e Prohibiting a resident from participating in group activities as a form of reprisal or
discrimination. This includes prohibiting a resident from group activities without clinical
justification or evaluation of the impact the resident’s participation has on the group.

e A resident’s rights, not addressed elsewhere (for example, religious expression, voting, or
freedom of movement outside the facility in the absence of a legitimate clinical need) are
impeded in some way by facility staff.

e Requiring residents to seek approval to post, communicate or distribute information about
the facility (for example, social media, letters to the editor of a newspaper).

e Acting on behalf of the pertinent law enforcement or criminal justice supervisory
authority by enforcing supervisory conditions or reporting violations of those conditions
to officials for justice involved residents.

POTENTIAL TAGS FOR ADDITIONAL INVESTIGATION

For deficiencies regarding lack of visual privacy for a resident while that resident is receiving
treatment or ADL care from staff in the bedroom, bathroom, or bathing room, refer to
§483.10(e), F583, Privacy and Confidentiality.

For deficiencies regarding a resident’s lack of self-determination to make decisions about things
that are important in his or her life, refer to §483.10(f)(1)-(3), (8), F561, Self-determination.

For deficiencies related to failure to keep residents’ faces, hands, teeth, fingernails, hair, and
clothing clean, refer to §483.24(a)(2), F677, Activities of Daily Living (ADLs).

If there are indications that a resident is in a secured/locked area without a clinical justification
and/or placement is against the will of the resident, their family, and/or resident representative,
review regulatory requirements at §483.12 and §483.12(a), F603, Involuntary Seclusion.

F551
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(b)(3) In the case of a resident who has not been adjudged incompetent by the state
court, the resident has the right to designate a representative, in accordance with State law
and any legal surrogate so designated may exercise the resident’s rights to the extent

provided by state law. The same-sex spouse of a resident must be afforded treatment equal



to that afforded to an opposite-sex spouse if the marriage was valid in the jurisdiction in
which it was celebrated.
(i) The resident representative has the right to exercise the resident’s rights to the
extent those rights are delegated to the representative.
(ii) The resident retains the right to exercise those rights not delegated to a resident
representative, including the right to revoke a delegation of rights, except as limited
by State law.

§483.10(b)(4) The facility must treat the decisions of a resident representative as the
decisions of the resident to the extent required by the court or delegated by the resident, in
accordance with applicable law.

§483.10(b)(5) The facility shall not extend the resident representative the right to make
decisions on behalf of the resident beyond the extent required by the court or delegated by
the resident, in accordance with applicable law.

§483.10(b)(6) If the facility has reason to believe that a resident representative is making
decisions or taking actions that are not in the best interests of a resident, the facility shall
report such concerns when and in the manner required under State law.

§483.10(b)(7) In the case of a resident adjudged incompetent under the laws of a State by a
court of competent jurisdiction, the rights of the resident devolve to and are exercised by
the resident representative appointed under State law to act on the resident’s behalf. The
court-appointed resident representative exercises the resident’s rights to the extent judged
necessary by a court of competent jurisdiction, in accordance with State law.

(i) In the case of a resident representative whose decision-making authority is limited by
State law or court appointment, the resident retains the right to make those
decisions outside the representative’s authority.

(ii) The resident’s wishes and preferences must be considered in the exercise of rights
by the representative.

(iii) To the extent practicable, the resident must be provided with opportunities to
participate in the care planning process.

DEFINITIONS §483.10(b)(3)-(7)
“Court of competent jurisdiction” means any court with the authority to hear and determine a
case or suit with the matter in question.

“Resident representative” For purposes of this subpart, the term resident representative may
mean any of the following:

1. An individual chosen by the resident to act on behalf of the resident in order to support the
resident in decision-making; access medical, social or other personal information of the
resident; manage financial matters; or receive notifications;

2. A person authorized by State or Federal law (including but not limited to agents under
power of attorney, representative payees, and other fiduciaries) to act on behalf of the
resident in order to support the resident in decision-making; access medical, social or



other personal information of the resident; manage financial matters; or receive
notifications; or

3. Legal representative, as used in section 712 of the Older Americans Act; or

4. The court-appointed guardian or conservator of a resident.

5. Nothing in this rule is intended to expand the scope of authority of any resident
representative beyond that authority specifically authorized by the resident, State or
Federal law, or a court of competent jurisdiction.

GUIDANCE §483.10(b)(3)-(7)

When reference is made to “resident” in the Guidance, it also refers to any person who may,
under State law, act on the resident’s behalf when the resident is unable to act for themselves.
That person is referred to as the resident representative. If the resident has been formally
declared incompetent by a court, the representative is whomever the court appoints (for example,
a guardian or conservator).

A competent resident may wish to delegate decision-making to specific persons, or the resident
and family may have agreed among themselves on a decision-making process. To the degree
permitted by State law, the facility staff must respect the delegated resident representative’s
decisions regarding the resident’s wishes and preferences so long as the resident representative is
acting within the scope of authority contemplated by the agreement authorizing the person to act
as the resident’s representative.

In the case of a resident who has been formally declared incompetent by a court, a court
appointed resident representative may be assigned. Facility staff must confer with the appointed
resident representative.

State laws and court orders authorizing guardians, conservators, etc., vary considerably. Many
statutes and court orders limit the scope of the authority of the representative to act on behalf of
the resident.

Facility staff must obtain documentation that the resident’s representative has been delegated the
necessary authority to exercise the resident’s rights and must verify that a court-appointed
representative has the necessary authority for the decision-making at issue as determined by the
court. For example, a court-appointed representative might have the power to make financial
decisions, but not health care decisions. Additionally, the facility must make reasonable efforts
to ensure that it has access to documentation of any change related to the delegation of rights,
including a resident’s revocation of delegated rights, to ensure that the resident’s preferences, are
being upheld.

Whether a resident has or has not been judged incompetent by a court of law, if it is determined
that the resident understands the risks, benefits, and alternatives to proposed health care and
expresses a preference, then the resident’s wishes should be considered to the degree practicable,
including resident input into the care planning process.

The involvement of a representative does not relieve facility staff of their duty to protect and
promote the resident’s interests. For example, a representative does not have the right to insist
that a treatment be performed that is not medically appropriate or reject a treatment that may be



subject to State law. Surveyors must confirm delegation of resident rights to a resident
representative. Surveyors must also determine, through interview and record reviews, whether or
not the resident’s delegation of rights has been followed by facility staff.

If a resident’s representative is a same-sex spouse, he or she must be treated the same as an
opposite-sex spouse with regard to exercising the resident’s rights. In Obergefell v. Hodges, 576
U.S.  (2015), the Supreme Court of the United States also ruled that all States must recognize
a marriage between two people of the same sex when their marriage was lawfully licensed and
performed out-of-state.

PROCEDURES §483.10(b)(3)-(7)

Surveyors must check whether there has been a delegation of resident rights or designation of a
resident representative. Surveyors must also determine, through interview and record reviews,
whether or not the resident’s delegation of rights has been followed by facility staff.

Determine through interview and record review if the resident has been found to be legally
incompetent by a court in accordance with state law.

If yes:

e Verify the appropriate legal documentation for a court-appointed resident representative
is present in the resident’s medical record.

e Review court orders or other legal documentation to determine the extent of the court-
appointed resident representative’s authority to make decision on behalf of the resident
and any limitations on that authority that may have been ordered by the court.

e Determine if the court-appointed representative is making decisions for the resident
beyond the scope of the resident representative’s decision-making authority and the
facility is relying on that authority as the basis of a practice (e.g., health care treatment,
managing resident funds, discharge decision). If so, a deficiency may be cited under this
regulation.

e Determine if the resident was involved in care planning activities and able to make
choices, to the extent possible.

e Observe resident care and daily activities (e.g., participation in activities) for adherence
to resident’s or court-appointed resident representative’s goals, choices, and preferences.
Even when there is a court-appointed resident representative, the facility should seek to
understand the resident’s goals, choices, and preferences and have honored them to the
extent legally possible.

If no:

e Determine how decisions are being made for the resident. Does the resident maintain all
of his/her rights, even if he/she has designated a representative to assist with decision-
making unless a court has limited those rights under state law, and only to the extent that
has been specified by a court under state law? Has the resident designated a resident
representative and is facility staff respecting the authority of this designate surrogate
decision-maker to act on behalf of the resident?

e Are all residents informed of their plan of care or treatment in the most understandable
manner possible, and given an opportunity to voice their views? Autonomy is also



expressed through gestures and actions and this also should be recognized. Residents
even without capacity or declared incompetent may be able to express their needs and
desires.

e Determine whether same-sex spouses are treated in the same manner as an opposite-sex
spouse in all states and territories.

o If the resident has delegated a resident representative, verify the appropriate
documentation is present in the resident’s medical record.

KEY ELEMENTS OF NONCOMPLIANCE §483.10(b)(3)-(7)
To cite deficient practice at F551, the surveyor’s investigation will generally show that the
facility failed to do any one or more of the following:
e Ensure a competent resident’s choice for a representative is honored or
e Ensure that treatment of a same-sex spouse was the same as treatment of an opposite-sex
spouse; or
e Ensure the resident representative did not make decisions beyond the extent allowed by
the court or delegated by the resident; or
e Ensure the resident’s wishes and preferences were considered when decisions were made
by the resident representative; or
e Ensure the decisions of the resident representative are given the same consideration as if
the resident made the decision themselves; or
e Honor the resident’s authority to exercise his or her rights, even when he or she has
delegated those rights, including the right to revoke a delegation of rights; or
e Ensure the resident representative was reported as State law required when not acting in
the best interest of the resident; or
e Ensure a resident who was found incompetent by the court is provided with opportunities
to participate in the care planning process.

F552
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(c) Planning and Implementing Care.
The resident has the right to be informed of, and participate in, his or her treatment,
including:

§483.10(c)(1) The right to be fully informed in language that he or she can understand of
his or her total health status, including but not limited to, his or her medical condition.

§483.10(c)(4) The right to be informed, in advance, of the care to be furnished and the type
of care giver or professional that will furnish care.

§483.10(c)(5) The right to be informed in advance, by the physician or other practitioner or
professional, of the risks and benefits of proposed care, of treatment and treatment

alternatives or treatment options and to choose the alternative or option he or she prefers.

DEFINITIONS §483.10(c)(1), (4)-(5)



“Total health status” includes functional status, nutritional status, rehabilitation and restorative
potential, ability to participate in activities, cognitive status, oral health status, psychosocial
status, and sensory and physical impairments.

“Treatment” refers to medical care, nursing care, and interventions provided to maintain or
restore health and well-being, improve functional level, or relieve symptoms.

GUIDANCE §483.10(c)(1), (4)-(5)

Health information and services must be provided in ways that are easy for the resident and/or
the resident’s representative to understand. This includes, but is not limited to, communicating
in plain language, explaining technical and medical terminology in a way that makes sense to the
resident, offering language assistance services to residents who have limited English proficiency,
and providing qualified sign language interpreters or auxiliary aids if hearing is impaired. This
does not mean that a facility is required to supply and pay for hearing aids.

The physician or other practitioner or professional must inform the resident or their
representative in advance of treatment risks and benefits, options, and alternatives. The
information should be communicated at times it would be most useful to them, such as when
they are expressing concerns, raising questions, or when a change in treatment is being proposed.
The resident or resident representative has the right to choose the option he or she prefers.

Discussion and documentation of the resident's choices regarding future health care may take
place during the development of the initial comprehensive assessment and care plan and
periodically thereafter.

NOTE: While surveyors must only cite F552 when deficient practice is found related to
applicable program requirements as reflected in the CFR, the following information may
inform surveyors about important considerations in making compliance decisions. The
Federal Patient Self - Determination Act contained in Public Law 101-508 is the authority on
an individual’s rights and facility responsibilities related to advance directives. This
includes, the right of an individual to direct his or her own medical treatment, including
withholding or withdrawing life-sustaining treatment. If there are concerns with advance
directives, refer to §483.10(g)(12), F578.

See §483.21(a), F655 (Baseline Care Plans), Comprehensive Person-Centered Care Planning, for
additional guidance.

F553
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(c)(2) The right to participate in the development and implementation of his or her
person-centered plan of care, including but not limited to:
(i) The right to participate in the planning process, including the right to identify
individuals or roles to be included in the planning process, the right to request
meetings and the right to request revisions to the person-centered plan of care.



(ii) The right to participate in establishing the expected goals and outcomes of care, the
type, amount, frequency, and duration of care, and any other factors related to the
effectiveness of the plan of care.

(iii) The right to be informed, in advance, of changes to the plan of care.

(iv) The right to receive the services and/or items included in the plan of care.

(v) The right to see the care plan, including the right to sign after significant changes to
the plan of care.

§483.10(¢c)(3) The facility shall inform the resident of the right to participate in his or her
treatment and shall support the resident in this right. The planning process must—
(i) Facilitate the inclusion of the resident and/or resident representative.
(ii) Include an assessment of the resident’s strengths and needs.
(iii) Incorporate the resident’s personal and cultural preferences in developing goals of
care.

INTENT §483.10(c)(2)-(3)

To ensure facility staff facilitates the inclusion of the resident or resident representative in all
aspects of person-centered care planning and that this planning includes the provision of services
to enable the resident to live with dignity and supports the resident’s goals, choices, and
preferences including, but not limited to, goals related to the their daily routines and goals to
potentially return to a community setting.

GUIDANCE §483.10(¢)(2)-(3)

Residents and their representative(s) must be afforded the opportunity to participate in their care
planning process and to be included in decisions and changes in care, treatment, and/or
interventions. This applies both to initial decisions about care and treatment, as well as the
refusal of care or treatment. Facility staff must support and encourage participation in the care
planning process. This may include ensuring that residents, families, or representatives
understand the comprehensive care planning process, holding care planning meetings at the time
of day when a resident is functioning best, providing sufficient notice in advance of the meeting,
scheduling these meetings to accommodate a resident’s representative (such as conducting the
meeting in-person, via a conference call, or video conferencing), and planning enough time for
information exchange and decision making.

A resident has the right to select or refuse specific treatments options before the care plan is
instituted, based on the information provided as required under §483.10(c)(1), (4)-(5), F552.
While Federal regulations affirm a resident’s right to participate in care planning and to refuse
treatment, the regulations do not require the facility to provide specific medical interventions or
treatments requested by the resident, family, and/or resident representative that the resident’s
physician deems inappropriate for the resident’s medical condition.

A resident whose ability to make decisions about care and treatment is impaired, or a resident
who has been declared incompetent by a court, must, to the extent practicable, be kept informed

and be consulted on personal preferences.

The resident has the right to see the care plan and sign after significant changes are made.



PROCEDURES §483.10(¢)(2)-(3)
During observations, interviews, and record reviews, surveyors must:

e Interview the resident, and/or his or her representative to determine the level of
participation in care planning.

¢ Identify ways staff involve residents and/or their representative(s) in care planning.

e Determine if care plan meetings are scheduled to accommodate residents and/or their
representative.

e Determine how facility staff addressed questions or concerns raised by a resident or his or
her representative, including if they are addressed at times when it would be beneficial to
the resident, such as when they are expressing concerns or raising questions.

e Determine if the resident and representative were unable to participate, did facility staff
consult them in advance about care and treatment changes.

e Interview staff to determine how they inform residents or their representative of their
rights and incorporate their personal preferences, choices, and goals into their care plan.

e When the resident request is something that facility staff feels would place the individual
at risk (i.e., the resident chooses not to use the walker, recommended by therapy), is there
a process in place to examine the risk/benefit and guide decision-making?

e Review the resident’s medical record to determine if facility staff included an assessment
of the resident’s strengths and needs and whether these, as well as the resident’s personal
and cultural preferences, were incorporated when developing his or her care plan.

e Determine how facility staff observes and responds to the non-verbal communication of a
resident who is unable to verbalize preferences (i.e., if the resident spits out food, is this
considered to be a choice and alternative meal options offered).

POTENTIAL TAGS FOR ADDITIONAL CONSIDERATION

If facility staff do not provide access to the care plan within 24 hours (excluding weekends and
holidays) or provide, if requested, a copy of the care plan in written or electronic form within
two working days of the request, see §483.10(g)(2)-(3), F573, Right to Access/Purchase Copies
of Records.

If facility staff do not provide a summary of the baseline care plan to the resident and their
representative, see §483.21(a), F655, Baseline Care Plans.

Also refer to §483.21(b), F656, Comprehensive Care Plans for more information on Care Plans.

F554
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(c)(7) The right to self-administer medications if the interdisciplinary team, as
defined by §483.21(b)(2)(ii), has determined that this practice is clinically appropriate.

GUIDANCE §483.10(¢c)(7)

If a resident requests to self-administer medication(s), it is the responsibility of the
interdisciplinary team (IDT) (as defined in §483.21(b), F657, Comprehensive Care Plans) to
determine that it is safe before the resident exercises that right. A resident may only self-



administer medications after the IDT has determined which medications may be self-
administered.

When determining if self-administration is clinically appropriate for a resident, the IDT should at
a minimum consider the following:
e The medications appropriate and safe for self-administration;
e The resident’s physical capacity to swallow without difficulty and to open medication
bottles;
e The resident’s cognitive status, including their ability to correctly name their medications
and know what conditions they are taken for;
e The resident’s capability to follow directions and tell time to know when medications
need to be taken;
e The resident’s comprehension of instructions for the medications they are taking,
including the dose, timing, and signs of side effects, and when to report to facility staff.
e The resident’s ability to understand what refusal of medication is, and appropriate steps
taken by staff to educate when this occurs.
e The resident’s ability to ensure that medication is stored safely and securely.

Appropriate notation of these determinations must be documented in the resident’s medical
record and care plan. If a resident is self-administering medication, review the resident’s record
to verify that this decision was made by the IDT, including the resident. The decision that a
resident has the ability to self-administer medication is subject to periodic assessment by the
IDT, based on changes in the resident’s medical and decision-making status. If self-
administration is determined not to be safe, the IDT should consider, based on the assessment of
the resident’s abilities, options that allow the resident to actively participate in the administration
of their medications to the extent that is safe (i.e., the resident may be assessed as not able to
self-administer their medications because they are not able to manage a locked box in their room,
but they may be able to get the medications from the nurse at a designated location and then
safely self-administer them).

Medication errors occurring with residents who self-administer should not be counted in the
facility’s medication error rate and should not be cited at §483.45(f)(1) F759 and §483.45(f)(2)
F760, Medication Errors. However, this may call into question the judgment of facility staff in
allowing self-administration of medication for that resident.

PROCEDURES AND PROBES §483.10(c)(7)
Determine that facility staff have a process to demonstrate that the resident has taken the selt-
administered medication.
e Ask residents if they requested to self-administer medications and if they received a
response.
e How do staff determine if a resident is able to safely self-administer medications?
e If the interdisciplinary team has determined that the resident can safely self-administer
medications, was this request honored?

If the interdisciplinary team was not involved in determining whether the self-administration of
medications was clinically appropriate, cite here at F554. If other concerns related to care



planning are identified, see guidance at §483.21, Comprehensive Person-Centered Care
Planning.

F555
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(d) Choice of Attending Physician.
The resident has the right to choose his or her attending physician.

§483.10(d)(1) The physician must be licensed to practice, and

§483.10(d)(2) If the physician chosen by the resident refuses to or does not meet
requirements specified in this part, the facility may seek alternate physician participation
as specified in paragraphs (d)(4) and (5) of this section to assure provision of appropriate
and adequate care and treatment.

§483.10(d)(3) The facility must ensure that each resident remains informed of the name,
specialty, and way of contacting the physician and other primary care professionals
responsible for his or her care.

§483.10(d)(4) The facility must inform the resident if the facility determines that the
physician chosen by the resident is unable or unwilling to meet requirements specified in
this part and the facility seeks alternate physician participation to assure provision of
appropriate and adequate care and treatment. The facility must discuss the alternative
physician participation with the resident and honor the resident’s preferences, if any,
among options.

§483.10(d)(5) If the resident subsequently selects another attending physician who meets
the requirements specified in this part, the facility must honor that choice.

DEFINITIONS §483.10(d)(1)-(5)

“Attending physician” refers to the primary physician who is responsible for managing the
resident’s medical care. This does not include other physicians whom the resident may see
periodically, such as specialists.

GUIDANCE §483.10(d)(1)-(5)

The right to choose a personal physician does not mean that a resident is required to do so. It also
does not mean that the physician the resident chose is obligated to provide service to the resident.
If a resident or his or her representative declines to designate a personal physician or if a
physician of the resident’s choosing fails to fulfill their responsibilities, as specified in §483.30,
F710, Physician Services, or elsewhere as required in these regulations, facility staff may choose
another physician after informing the resident or the resident’s representative. Before consulting
an alternate physician, the medical director must have a discussion with the attending physician.
Only after a failed attempt to work with the attending physician or mediate differences may
facility staff request an alternate physician.



Facility staff may not interfere in the process by which a resident chooses his or her physician. If
a resident does not have a physician, or if the resident’s physician becomes unable or unwilling
to continue providing care to the resident, facility staff must assist the resident or the resident’s
representative in finding a replacement.

If it is a condition for admission to a nursing home contained within a Continuing Care
Retirement Community (CCRC), the requirement for free choice is met if a resident chooses a
personal physician from among those who have practice privileges at the CCRC.

A resident in a distinct part of a general acute care hospital may choose his or her own physician.
If the hospital requires that physicians who supervise residents in the distinct part have
privileges, then the resident cannot choose a physician who lacks them.

PROBES §483.10(d)(1)-(5)

e Through interviews with facility staff and residents and/or their representatives,
determine how residents or their representative are informed of and are supported in:
o His or her right to choose a physician;
o How to contact their physician and other primary care professionals responsible for

their care;

o His or her options to choose an alternate physician or other primary care professional.

e If his or her physician is unable or not willing to provide necessary care and services,
determine if facility staff worked with the resident to choose another physician.

F556
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

This tag number is in reserve for future use and there will be no citations under this tag.

F557
(Rev. 211; Issued: 02-03-23; Effective: 10-21-22; Implementation: 10-24-22)

§483.10(e) Respect and Dignity.

The resident has a right to be treated with respect and dignity, including:

§483.10(e)(2) The right to retain and use personal possessions, including furnishings, and
clothing, as space permits, unless to do so would infringe upon the rights or health and
safety of other residents.

INTENT §483.10(e)(2)
All residents’ possessions, regardless of their apparent value to others, must be treated with
respect.

GUIDANCE §483.10(e)(2)

The right to retain and use personal possessions promotes a homelike environment and supports
each resident in maintaining their independence.



If residents’ rooms have few personal possessions, ask residents, their families, or
representative(s), as well as the local ombudsman if:

e Residents are encouraged to have and to use them; and
e Residents may choose to retain personal possessions.

PROCEDURES §483.10(¢)(2)

If facility staff refused to allow a resident to retain his or her personal possession(s), determine if
such a restriction was appropriate due to insufficient space, protection of health and safety, and
maintaining other resident rights, and whether the reason for the restriction was communicated to
the resident.

Examples of noncompliance may include, but are not limited to:

e Residents, their representatives, or family members have been discouraged from bringing
personal items to the facility.

e A decision to refuse to allow a resident to retain any personal belongings was not based
on space limitations or on a determination that the rights, health or safety of other
residents would be infringed.

o Facility staff searching a resident’s body or personal possessions without the resident’s
or, if applicable, the resident’s representative’s consent.

It is important for facility staff to have knowledge of signs, symptoms, and triggers of possible
illegal substance use; such as changes in resident behavior, increased unexplained drowsiness,
lack of coordination, slurred speech, mood changes, and/or loss of consciousness, etc. This may
include asking residents, who appear to have used an illegal substance (e.g., cocaine,
hallucinogens, heroin), whether or not they possess or have used an illegal substance.

If the facility determines through observation that a resident may have access to illegal
substances that they have brought into the facility or secured from an outside source, the facility
should not act as an arm of law enforcement. Rather, in accordance with state laws, these cases
may warrant a referral to local law enforcement. To protect the health and safety of residents,
facilities may need to provide additional monitoring and supervision. If facility staff identify
items or substances that pose risks to residents’ health and safety and are in plain view, they may
confiscate them. But, facility staff should not conduct searches of a resident or their personal
belongings, unless the resident, or resident representative agrees to a voluntary search and
understands the reason for the search. For concerns related to the identification of risk and the

provision of supervision to prevent accidental overdose, investigate potential non-compliance at
F689, §483.25(d) — Accidents.

For concerns related to the behavioral health services that are provided, investigate potential
non-compliance at F740, §483.40 — Behavioral Health Services.



F558
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(e)(3) The right to reside and receive services in the facility with reasonable
accommodation of resident needs and preferences except when to do so would endanger the
health or safety of the resident or other residents.

INTENT §483.10(e)(3)
The accommodation of resident needs and preferences is essential to creating an individualized,
home-like environment.

DEFINITIONS §483.10(e)(3)
“Reasonable accommodation of resident needs and preferences” means the facility’s efforts
to individualize the resident’s physical environment.

GUIDANCE §483.10(e)(3)

Reasonable accommodation(s) of resident needs and preferences includes, but is not limited to,
individualizing the physical environment of the resident’s bedroom and bathroom, as well as
individualizing common living areas as much as feasible. These reasonable accommodations
may be directed toward assisting the resident in maintaining and/or achieving independent
functioning, dignity, and well-being to the extent possible in accordance with the resident’s own
needs and preferences.

The environment must reflect the unique needs and preferences of each resident to the extent
reasonable and does not endanger the health or safety of individuals or other residents.

Common areas frequented by residents should accommodate residents’ physical limitations.
Furnishings in common areas may enhance residents’ abilities to maintain their independence.
Resident seating should have appropriate seat height, depth, firmness, and with arms that assist
residents to independently rise to a standing position. Functional furniture must be arranged to
accommodate residents’ needs and preferences.

PROCEDURES §483.10(e)(3)

Observe residents in their rooms and common areas and interview residents, if possible, to
determine if their environment accommodates their needs and preferences. Observe
staff/resident interactions to determine if staff interact in a manner that a resident with limited
sight or hearing can see and hear them. Determine if staff keep needed items within the
resident’s reach and provide necessary assistance to help maintain the resident’s independence.
Determine if the resident has the call system within reach and is able to use it if desired.

Examples of noncompliance may include, but are not limited to:

e Storing a wheelchair or other adaptive equipment out of reach of a resident who is
otherwise able to use them independently, such as a wheelchair stored across the room
for a resident who is able to self-transfer or storing eyeglasses out of reach for a resident.

e Having areas of worship inaccessible to residents with mobility limitations.



e Not providing a riser on a toilet to maintain independence.

F559
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(e)(4) The right to share a room with his or her spouse when married residents live
in the same facility and both spouses consent to the arrangement.

§483.10(e)(5) The right to share a room with his or her roommate of choice when
practicable, when both residents live in the same facility and both residents consent to the
arrangement.

§483.10(e)(6) The right to receive written notice, including the reason for the change,
before the resident’s room or roommate in the facility is changed.

GUIDANCE §483.10(¢)(4)-(6)

Residents have the right to share a room with whomever they wish, as long as both residents are
in agreement. These arrangements could include opposite-sex and same-sex married couples or
domestic partners, siblings, or friends.

There are some limitations to these rights. Residents do not have the right to demand that a
current roommate is displaced in order to accommodate the couple that wishes to room together.
In addition, residents are not able to share a room if one of the residents has a different payment
source for which the facility is not certified (if the room is in a distinct part of the facility, unless
one of the residents elects to pay privately for his or her care) or one of the individuals is not
eligible to reside in a nursing home.

Moving to a new room or changing roommates is challenging for residents. A resident’s
preferences should be taken into account when considering such changes. When a resident is
being moved at the request of facility staff, the resident, family, and/or resident representative
must receive an explanation in writing of why the move is required. The resident should be
provided the opportunity to see the new location, meet the new roommate, and ask questions
about the move.

A resident receiving a new roommate should be given as much advance notice as possible. The
resident should be supported when a roommate passes away by providing time to adjust before
moving another person into the room. The length of time needed to adjust may differ depending
upon the resident. Facility staff should provide necessary social services for a resident who is
grieving over the death of a roommate.

If the survey team identifies potential compliance issues related to social services, refer to
§483.40(d), F745, Social Services.



F560
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(e)(7) The right to refuse to transfer to another room in the facility, if the purpose
of the transfer is:
(i) to relocate a resident of a SNF from the distinct part of the institution that is a SNF
to a part of the institution that is not a SNF, or
(ii) to relocate a resident of a NF from the distinct part of the institution that is a NF to
a distinct part of the institution that is a SNF.
(iii) solely for the convenience of staff.

§483.10(e)(8) A resident's exercise of the right to refuse transfer does not affect the
resident's eligibility or entitlement to Medicare or Medicaid benefits.

DEFINITIONS §483.10(e)(7)-(8)

“Campus”: Under §413.65(a)(2), ’Campus means the physical area immediately adjacent to the
provider’s main buildings, other areas and structures that are not strictly contiguous to the main
buildings but are located within 250 yards of the main buildings, and any other areas determined
on an individual case basis, by the CMS regional office, to be part of the provider’s campus.”

“Composite distinct part”: Under §483.5, a composite distinct part is a type of distinct part
SNF or NF consisting of two or more noncontiguous components that are not located within the
same campus, as that term is defined in §413.65(a)(2).

“Distinct Part”: A distinct part SNF or NF is part of a larger institution or institutional
complex. The distinct part SNF or NF is physically distinguishable from the larger institution or
complex and may be comprised of one or more buildings or parts of buildings (such as wings,
wards, or floors). Distinct part SNFs or NFs must be immediately adjacent or in close proximity
to the institution’s main buildings. CMS may determine, on an individual basis that other areas
are part of the institution’s campus and considered to be a distinct part SNF or NF. A distinct
part SNF or NF must include all of the beds within the designated area, and cannot consist of a
random collection of individual rooms or beds that are scattered throughout the physical plant.
The term “distinct part” also includes composite distinct part SNFs or NFs. Additional
requirements specific to distinct part SNFs or NFs are found at §483.5.

GUIDANCE §483.10(e)(7)-(8)

A resident can decline relocation from a room in one institution’s distinct part SNF or NF to a
room in another institution’s distinct part SNF or NF for purposes of obtaining Medicare or
Medicaid eligibility. Facility staff are responsible for notifying the resident or resident
representative of changes in eligibility for Medicare or Medicaid covered services and of what
the resident’s financial responsibility may be. If the resident is unable to pay for those services,
then after giving the resident a discharge notice, the resident may be transferred or discharged
under the provisions of §483.15(b), F621, Equal Access to Quality Care.



When a resident occupies a bed in a distinct part NF that is certified to participate in Medicaid
only and not in Medicare, he or she may not be moved involuntarily (or required to be moved by
the State) from that distinct part NF to another part of the larger institution (e.g., hospital or
intermediate care facility for individuals with intellectual disabilities) that houses the distinct part
solely for the purpose of assuring eligibility for Medicare payments. Such moves are only
appropriate only when they occur at the request of a resident.

A resident also has the right to refuse transfer if that transfer is solely for the convenience of
staff. For example, a resident may experience a change in condition that requires additional care.
Facility staff may wish to move the resident to another room with other residents who require a
similar level of services, because it is easier for staff to care for residents with similar needs. The
resident would have the right to stay in his or her room and refuse this transfer.

PROBES §483.10(e)(7)-(8)
For residents moved between Medicare or Medicaid approved distinct parts:
e Was the resident moved to a different room because of a change in payment source or
staff convenience?
e Did facility staff give the resident the opportunity to refuse the transfer?

POTENTIAL TAGS FOR ADDITIONAL CONSIDERATION
e 42 CFR §483.10(e)(6), F559, Notification of Roommate Change.
o Determine if the resident received prior notification of a room change.
e 42 CFR §483.10(g)(17), F582, Medicare/Medicaid Coverage.

o Determine if the resident was notified of changes in eligibility for Medicare or
Medicaid covered services, what the resident’s financial responsibility may be, and
their appeal rights.

e For additional guidance regarding admission to, discharges, or transfers from a SNF or

NF, including bed-hold policies and therapeutic leave, see §483.15, F620 Admission,

Transfer, and Discharge Rights.

F561
(Rev. 211; Issued: 02-03-23; Effective: 10-21-22; Implementation: 10-24-22)

§483.10(f) Self-determination.

The resident has the right to and the facility must promote and facilitate resident self-
determination through support of resident choice, including but not limited to the rights
specified in paragraphs (f)(1) through (11) of this section.

§483.10(f)(1) The resident has a right to choose activities, schedules (including sleeping and
waking times), health care and providers of health care services consistent with his or her
interests, assessments, and plan of care and other applicable provisions of this part.

§483.10(f)(2) The resident has a right to make choices about aspects of his or her life in the
facility that are significant to the resident.



§483.10(f)(3) The resident has a right to interact with members of the community and
participate in community activities both inside and outside the facility.

§483.10(f)(8) The resident has a right to participate in other activities, including social,
religious, and community activities that do not interfere with the rights of other residents
in the facility.

INTENT §483.10(f)(1)-(3) and (8)

The intent of this requirement is to ensure that each resident has the opportunity to exercise his
or her autonomy regarding those things that are important in his or her life. This includes the
residents’ interests and preferences.

GUIDANCE §§483.10(f)(1)-(3), (8)

It is important for residents to have a choice about which activities they participate in, whether
they are part of the formal activities program or self-directed. Additionally, a resident’s needs
and choices for how he or she spends time, both inside and outside the facility, should also be
supported and accommodated, to the extent possible, including making transportation
arrangements.

Residents have the right to choose their schedules, consistent with their interests, assessments,
and care plans. This includes, but is not limited to, choices about the schedules that are important
to the resident, such as waking, eating, bathing, and going to bed at night. Choices about
schedules and ensuring that residents are able to get enough sleep is an important contributor to
overall health and well-being. Residents also have the right to choose health care schedules
consistent with their interests and preferences, and information should be gathered to proactively
assist residents with the fulfillment of their choices. Facilities must not develop a schedule for
care, such as waking or bathing schedules, for staff convenience and without the input of the
residents.

Examples that demonstrate the support and accommodation of resident goals, preferences, and
choices include, but are not limited to:

e [faresident shares that attendance at family gatherings or external community events is
of interest to them, the resident’s goals of attending these events should be
accommodated, to the extent possible.

e Ifaresident mentions that his or her therapy is scheduled at the time of a favorite
television program, the resident’s preference should be accommodated, to the extent
possible.

e Ifaresident refuses a bath because he or she prefers a shower or a different bathing
method, such as in-bed bathing, prefers to bathe at a different time of day or on a
different day, does not feel well that day, is uneasy about the aide assigned to help or is
worried about falling, the resident’s preferences must be accommodated.



If a facility changes its policy to prohibit smoking (including electronic cigarettes), it should
allow current residents who smoke to continue smoking in an area that maintains the quality of
life for these residents and takes into account non-smoking residents. The smoking area may be
an outside area provided that residents remain safe. Residents admitted after the facility
changes its policy must be informed of this policy at admission. (See §483.10(g)(1) and
$483.10(g)(16)) For further explanation of safety concerns, refer to §483.25(d), F689. For
information on smoking policies, refer to §483.90(i)(5), F926.

PROCEDURES §483.10(f)(1)-(3) and (8)

During interviews with residents or their family and/or representative(s), determine if they are
given the opportunity to choose and whether facility staff accommodate his or her preferences
for:

Activities that interest them;

Their sleep cycles;

Their bathing times and methods;

Their eating schedule;

Their health care options; and

Any other area significant to the resident.

Interview facility staff about what the resident’s goals, preferences, and choices are and the
location of that information. Interview facility staff to determine how they sought information
from the resident’s family and/or representative(s) regarding a resident’s preferences and choices
for residents who are unable to express their choices. Additionally, the resident’s preferences
should be accommodated by facility staff and reflected through adjustments in the care plan.

Ask the social worker or other appropriate staff how they help residents pursue activities outside
the facility.

Examples of noncompliance may include, but are not limited to:

e Residents are not given the opportunity to choose activities that interest them.

e Facility staff have a set schedule for waking residents or putting residents in bed, without
consideration of resident preference.

e Facility staff have a practice of showering all residents when a bath is available and
preferred by a resident.

e Residents are not afforded the opportunity to choose among offered healthcare options.

e Restriction of any one of these rights are placed on any resident, including a justice
involved resident solely based on their status as a justice involved individual, without
consideration of how exercising their rights affected the rights of other residents.

POTENTIAL TAGS FOR ADDITIONAL CONSIDERATION

e If other concerns are identified regarding justice involved residents, see §483.10(a),
F550, Resident Rights for further guidance.

e For issues regarding a resident’s accommodation of needs, see §483.10(e)(3), F558.

e For issues related to resident visitation, see §483.10(f)(4)(i1)-(v), F563.



e [Ifitis determined a resident’s preferences is not honored due to possible concerns with
insufficient numbers of staff or staff competencies, see §483.35(a), F725, Sufficient
Nursing Staff.
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§483.10(f)(4)(i) The facility must provide immediate access to any resident by:

(A) Any representative of the Secretary,

(B) Any representative of the State,

(C) Any representative of the Office of the State long term care ombudsman,
(established under section 712 of the Older Americans Act of 1965, as amended 2016
(42 U.S.C. 3001 et seq.),

(D) The resident’s individual physician,

(E) Any representative of the protection and advocacy systems, as designated by the
state, and as established under the Developmental Disabilities Assistance and Bill of
Rights Act of 2000 (42 U.S.C. 15001 et seq),

(F) Any representative of the agency responsible for the protection and advocacy
system for individuals with mental disorder (established under the Protection and
Advocacy for Mentally 11l Individuals Act of 2000 (42 U.S.C. 10801 et seq.), and

(G) The resident representative.

GUIDANCE §483.10(H)(4)(i)

The facility must provide immediate access to the resident by the resident’s physician,
representative, and various state and federal officials and organizations as outlined in the
regulation, which would include state and federal surveyors.

Surveyors are considered representatives of the Secretary and/or the State. Facility staff cannot
prohibit surveyors from talking to residents, family members, and resident representatives.

NOTE: If facility staff attempt to interfere with the survey process and restrict a surveyor’s
ability to gather necessary information to determine compliance with requirements, surveyors
should consult with the CMS Regional Office.

F563
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§483.10(f)(4) The resident has a right to receive visitors of his or her choosing at the time of
his or her choosing, subject to the resident’s right to deny visitation when applicable, and
in a manner that does not impose on the rights of another resident.

(ii) The facility must provide immediate access to a resident by immediate family and
other relatives of the resident, subject to the resident’s right to deny or withdraw
consent at any time;



(iii) The facility must provide immediate access to a resident by others who are visiting
with the consent of the resident, subject to reasonable clinical and safety restrictions
and the resident’s right to deny or withdraw consent at any time;

(iv) The facility must provide reasonable access to a resident by any entity or individual
that provides health, social, legal, or other services to the resident, subject to the
resident’s right to deny or withdraw consent at any time; and

(v) The facility must have written policies and procedures regarding the visitation
rights of residents, including those setting forth any clinically necessary or reasonable
restriction or limitation or safety restriction or limitation, when such limitations may
apply consistent with the requirements of this subpart, that the facility may need to
place on such rights and the reasons for the clinical or safety restriction or limitation.

GUIDANCE §483.10(f)(4)(ii)-(v)

“Reasonable clinical and safety restrictions” include a facility’s policies, procedures or
practices that protect the health and security of all residents and staff. These may include, but are
not be limited to:

e Restrictions placed to prevent community-associated infection or communicable disease
transmission to one or more residents. A resident’s risk factors for infection (e.g.,
immunocompromised condition) or current health state (e.g., end-of-life care) should be
considered when restricting visitors.

e In general, visitors with signs and symptoms of a transmissible infection (e.g., a visitor is
febrile and exhibiting signs and symptoms of an influenza-like illness) should defer
visitation until he or she is no longer potentially infectious (e.g., 24 hours after resolution
of fever without antipyretic medication), or according to CDC guidelines, and/or local
health department recommendations.

e Keeping the facility locked or secured at night with a system in place for allowing
visitors approved by the resident;

e Denying access or providing limited and supervised access to an individual if that
individual is suspected of abusing, exploiting, or coercing a resident until an investigation
into the allegation has been completed or has been found to be abusing, exploiting, or
coercing a resident;

e Denying access to individuals who have been found to have been committing criminal
acts such as theft;
e Denying access to individuals who are inebriated or disruptive, or

e Denying access or providing supervised visitation to individuals who have a history of
bringing illegal substances into the facility which places residents’ health and safety at

risk.

Visitation Considerations During a Communicable Disease Outbreak



Facilities may need to modify their visitation practices when there are infectious outbreaks or
pandemics to align with current CMS guidance and CDC guidelines that enables maximum
visitation, such as by:

e Olffering options for outdoor or virtual visitation, or indoor designated visitation areas

e Providing adequate signage with instructions for infection prevention, i.e. hand hygiene,
cough etiquette, etc.

e Ensuring access to hand hygiene supplies

o Taking other actions that would allow visitation to continue to occur safely in spite of the
presence of a contagious infection

o Contacting their local health authorities for guidance or direction on how to structure
their visitation to reduce the risk of communicable disease transmission during an
outbreak

During an infectious disease outbreak, while not recommended, residents who are on
transmission-based precautions (TBP) can still receive visitors. In these cases, before visiting
residents who are on TBP, visitors should be made aware of the potential risk of visiting and
precautions necessary in order to visit the resident. Visitors should adhere to principles of
infection prevention.

For purposes of this regulation, immediate family is not restricted to individuals united by blood,
adoptive, or marital ties, or a State’s common law equivalent. It is important to understand that
there are many types of families, each of which being equally viable as a supportive, caring unit.
For example, it might also include a foster family where one or more adult serves as a temporary
guardian for one or more children to whom they may or may not be biologically related.

Residents have the right to define their family. During the admissions process, facility staff
should discuss this issue with the resident. If the resident is unable to express or communicate
whom they identify as family, facility staff should discuss this with the resident’s representative.

Resident’s family members are not subject to visiting hour limitations or other restrictions not
imposed by the resident, wit/ the exception of reasonable clinical and safety restrictions,
consistent with §483.10(f)(4)(v), placed by the facility based on recommendations of CMS, CDC,
or the local health department. With the consent of the resident, facilities must provide 24-hour
access to other non-relative visitors, subject to reasonable clinical and safety restrictions.
Visitation should be person-centered, consider the residents’ physical, mental, and psychosocial
well-being, and support their quality of life.

If these familial visitation rights infringe upon the rights of other residents, facility staff must
find a location other than a resident’s room for visits. For example, if a resident’s family visits in



the late evening when the resident’s roommate is asleep, then the visit should take place
somewhere other than their shared room so that the roommate is not disturbed.

Individuals who provide health, social, legal, or other services to the resident have the right of
reasonable access to the resident. Facility staff must provide space and privacy for such visits.

Visitation and Illegal Substance Use

It is important for facility staff to have knowledge of signs, symptoms, and triggers of possible
illegal substance use such as changes in resident behavior, particularly after interaction with
visitors or leaves of absence, increased unexplained drowsiness, lack of coordination, slurred
speech, mood changes, and/or loss of consciousness, etc. Following such occurrences, this may
include asking residents, who appear to have used an illegal substance (e.g., cocaine,
hallucinogens, heroin), whether or not they possess or have used an illegal substance.

If the facility determines illegal substances have been brought into the facility by a visitor, the
facility should not act as an arm of law enforcement. Rather, in accordance with state laws,
these cases may warrant a referral to local law enforcement. To protect the health and safety of
residents, facilities may need to provide additional monitoring and supervision. Additionally,
facility staff should not conduct searches of a resident or their personal belongings, unless the
resident or resident representative agrees to a voluntary search and understands the reason for
the search. For concerns related to the identification of risk and the provision of supervision to
prevent accidental overdose, investigate potential non-compliance at F689, §483.25(d) —
Accidents.

For concerns related to the behavioral health services that are provided, investigate potential
non-compliance at F740, §483.40 — Behavioral Health Services.

PROCEDURES §483.10(f)(4)(ii)-(v)

e Through interviews with residents, their representative, family members, visitors and
others as permitted under this requirement, determine if they know that they are able to
visit 24-hours a day, subject to a resident’s choice and reasonable restrictions as defined
above.

e Review the facility’s written visitation policy and procedures to determine whether they
support the resident’s right to visitors and whether they explain those situations where
visitors may be restricted due to clinical or safety concerns.

e Ifaconcern is identified, interview facility staff to determine how they ensure 24-hour or
immediate access as permitted under these requirements.

Examples of noncompliance may include, but are not limited to:

e Facility staff restrict visitors according to the facility’s convenience.



e Facility staff restrict the rights of a resident to receive visitors, even though this would
not affect the rights of other residents.

e Facility staff restrict visitors based on expressed wishes of an individual who is a health
care power of attorney who does not have the authority to restrict visitation.

e A posting or inclusion in the resident handbook or other information provided by the
facility, of visiting hours not in compliance with this regulation.
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§483.10(f)(4)(vi) A facility must meet the following requirements:

(A) Inform each resident (or resident representative, where appropriate) of his or her
visitation rights and related facility policy and procedures, including any clinical or
safety restriction or limitation on such rights, consistent with the requirements of
this subpart, the reasons for the restriction or limitation, and to whom the
restrictions apply, when he or she is informed of his or her other rights under this
section.

(B) Inform each resident of the right, subject to his or her consent, to receive the
visitors whom he or she designates, including, but not limited to, a spouse (including
a same-sex spouse), a domestic partner (including a same-sex domestic partner),
another family member, or a friend, and his or her right to withdraw or deny such
consent at any time.

(C) Not restrict, limit, or otherwise deny visitation privileges on the basis of race, color,
national origin, religion, sex, gender identity, sexual orientation, or disability.

(D) Ensure that all visitors enjoy full and equal visitation privileges consistent with
resident preferences.

GUIDANCE §483.10(f)(4)(vi)

All residents have the right to visitors in accordance to their preferences. The facility policy for
restricting or limiting visitors must be communicated to the resident. If limitations are placed on
a resident’s visitation rights, the clinical or safety reasons for the limitations and the specific
individuals the restriction applies to must be communicated to the resident or resident
representative in a manner he or she understands.

Facility staff may not place limitations on a resident based solely on their status as a justice
involved resident or as a part of restrictive law enforcement requirements, such as conditions of
probation or parole. See §483.10(a), F550, Resident Rights for guidance on justice involved
residents.

PROCEDURES §483.10(f)(4)(vi)

Through interviews with residents and/or their representatives, determine how they were
informed of their visitation rights and related policies and procedures, including their right to
consent to receive or deny visitors he or she designates, any clinical or safety restriction, or
limitation on such rights imposed by the facility.



Determine if the facility has ensured visitation rights consistent with resident preference.

Examples of noncompliance may include, but are not limited to:

e Prohibiting a resident from having visits from his or her spouse or domestic partner,
including a same-sex spouse or partner.

e Facility staff did not inform a resident, the family, and/or resident representative of their
visitation rights, including any restrictions or limitations of these rights that may be
imposed by the facility or the resident, the family, and/or resident representative;

o Facility staff denied, limited or restricted a resident’s visitation privileges contrary to
their choices, even though there were no clinical or safety reasons for doing so.
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§483.10(f)(5) The resident has a right to organize and participate in resident groups in the
facility.

(i) The facility must provide a resident or family group, if one exists, with private space;
and take reasonable steps, with the approval of the group, to make residents and
family members aware of upcoming meetings in a timely manner.

(ii) Staff, visitors, or other guests may attend resident group or family group meetings
only at the respective group's invitation.

(iii) The facility must provide a designated staff person who is approved by the resident
or family group and the facility and who is responsible for providing assistance and
responding to written requests that result from group meetings.

(iv) The facility must consider the views of a resident or family group and act promptly
upon the grievances and recommendations of such groups concerning issues of
resident care and life in the facility.

(A) The facility must be able to demonstrate their response and rationale for such
response.

(B) This should not be construed to mean that the facility must implement as
recommended every request of the resident or family group.

§483.10(f)(6) The resident has a right to participate in family groups.

§483.10(f)(7) The resident has a right to have family member(s) or other resident
representative(s) meet in the facility with the families or resident representative(s) of other
residents in the facility.

DEFINITIONS §483.10(f)(5)-(7)
“A resident or family group” is defined as a group of residents or residents’ family members
that meets regularly to:

e Discuss and offer suggestions about facility policies and procedures affecting residents’

care, treatment, and quality of life;

e Support each other;

e Plan resident and family activities;

e Participate in educational activities; or



e For any other purpose.

GUIDANCE §483.10(f)(5)-(7)

This requirement does not require that residents organize a resident or family group. However,
whenever residents or their families wish to organize, they must be able to do so without
interference. Additionally, they must be provided space, privacy for meetings, and staff support.
The designated staff person responsible for assistance and liaison between the group and the
facility’s administration and any other staff members may attend the meeting only if invited by
the resident or family group. The resident or family group may meet without staff present. The
groups should determine how frequently they meet.

Facility staff are required to consider resident and family group views and act upon grievances
and recommendations. Facility staff must consider these recommendations and attempt to
accommodate them, to the extent practicable. This may include developing or changing policies
affecting resident care and life. Facility staff should discuss its decisions with the resident and/or
family group and document in writing its response and rationale as required under 42 CFR
§483.10(j), F585, Grievances.

PROCEDURES §483.10(f)(5)-(7)
During the entrance interview, determine:
e Ifthere is a resident or family group;
e  Who the resident or family representative is for each of these groups; and,
e Who the designated staff person is for assisting and working with each of these groups.

If residents or their families attempted to organize a group and were unsuccessful, why?

Through interviews with the representatives for the resident and family groups and staff
designated for assisting and working with these groups, determine:

e Are groups able to meet without staff present unless desired?

e [faresident wants a family member present during a resident group meeting, how is this
handled? Facility staff should not require said family member to leave the group
meeting, without the permission of the group.

e How views, grievances or recommendations from these groups are considered, addressed
and acted upon; and,

e How facility staff provide responses, actions, and rationale to the groups.

Examples of noncompliance may include, but are not limited to:

e Facility staff impede or prevent residents or family members ability to meet or organize a
resident or family group;

e Resident and/or families were not always informed in advance of upcoming meetings.

e Facility staff impede with meetings and/or operations of family or resident council by
mandating that they have a staff person in the room during meetings or assigning a staff
person to liaise with the council that is not agreeable to the council,

e Private meeting space for these groups is not provided,

e The views, grievances or recommendations from these groups have not been considered
or acted upon by facility staff;



e Facility staff does not provide these groups with responses, actions, and rationale taken
regarding their concerns;

e Facility staff are not able to demonstrate their response and rationale to grievances;

e Facility staff prevent family members or representatives from meeting with those of
another resident.

POTENTIAL TAGS FOR ADDITIONAL INVESTIGATION
For concerns regarding the handling of individual grievances, refer to §483.10(j), F585,
Grievances.
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§483.10(f)(9) The resident has a right to choose or refuse to perform services for the facility
and the facility must not require a resident to perform services for the facility. The resident
may perform services for the facility, if he or she chooses, when—
(i) The facility has documented the resident’s need or desire for work in the plan of
care;
(ii) The plan specifies the nature of the services performed and whether the services are
voluntary or paid;
(iii) Compensation for paid services is at or above prevailing rates; and
(iv) The resident agrees to the work arrangement described in the plan of care.

DEFINITIONS §483.10(f)(9)
“Prevailing rate” is the wage paid to the majority of workers in the community surrounding the
facility for the same type, quality, and quantity of work requiring comparable skills.

GUIDANCE §483.10(f)(9)

All work or services provided by a resident, whether voluntary or paid, must be part of his/her
care plan. Any work assignment must be agreed to and negotiated by the resident or the
resident’s representative. The resident also has the right to refuse to participate in these services
or assignments at any time.

A resident’s request to work or perform services should be discussed by the interdisciplinary
team and be clinically and psychologically appropriate for the resident.

PROCEDURES §483.10(f)(9)

e Through interviews with residents, resident representatives, and staff, determine if
residents were given a choice as to whether or not they were willing to perform services.

e During observations, note whether residents are engaged in performing these services
(such as housekeeping, laundry, meal set up, etc.).

e Review the resident’s care plan to ensure it includes;
o The nature of the services to be provided, including the resident’s desire to do so, and

the objectives for this arrangement; and,

o Whether they are provided voluntarily or paid.



Examples of noncompliance may include, but are not limited to:
e The resident or his or her representative did not agree to the work arrangements;
e The resident’s care plan does not specify the nature of the services provided by the
resident or whether or not they are voluntary or paid; or
e Compensation for paid services is not at or above prevailing rates.
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§483.10(f)(10) The resident has a right to manage his or her financial affairs. This includes
the right to know, in advance, what charges a facility may impose against a resident's
personal funds.

(i) The facility must not require residents to deposit their personal funds with the
facility. If a resident chooses to deposit personal funds with the facility, upon written
authorization of a resident, the facility must act as a fiduciary of the resident's funds
and hold, safeguard, manage, and account for the personal funds of the resident
deposited with the facility, as specified in this section.

(ii) Deposit of Funds.

(A) In general: Except as set out in paragraph (f)( 10)(ii)(B) of this section, the
facility must deposit any residents' personal funds in excess of $100 in an interest
bearing account (or accounts) that is separate from any of the facility's operating
accounts, and that credits all interest earned on resident's funds to that account.
(In pooled accounts, there must be a separate accounting for each resident's
share.) The facility must maintain a resident's personal funds that do not exceed
$100 in a non-interest bearing account, interest-bearing account, or petty cash
fund.

(B) Residents whose care is funded by Medicaid: The facility must deposit the
residents' personal funds in excess of $50 in an interest bearing account (or
accounts) that is separate from any of the facility's operating accounts, and that
credits all interest earned on resident's funds to that account. (In pooled
accounts, there must be a separate accounting for each resident's share.) The
facility must maintain personal funds that do not exceed $50 in a noninterest
bearing account, interest-bearing account, or petty cash fund.

INTENT §483.10(H)(10)(i)-(ii)
To assure residents who have authorized the facility in writing to manage any personal funds
have ready and reasonable access to those funds.

DEFINITIONS §483.10(f)(10)(i)-(ii)

“Hold, safeguard, manage, and account for” means that the facility must act as fiduciary of
the resident’s funds and report at least quarterly on the status of these funds in a clear and
understandable manner. Managing the resident’s financial affairs includes money that an
individual gives to the facility for the sake of providing a resident with a non-covered service. In
these instances, the facility will provide a receipt to the gift giver and retain a copy.



“Interest bearing” means a rate of return equal to or above the rate at local banking institutions
in the area. If pooled accounts are used, interest must be prorated per individual on the basis of
actual earnings or end-of quarter balance.

GUIDANCE §483.10(f)(10)(i)-(ii)

If a resident or resident representative chooses to have the facility manage the resident’s funds,
facility staff may not refuse to handle these funds. Facility staff are not expected to be familiar
with resident assets not on deposit with the facility.

Placement of residents’ personal funds of less than $100.00 ($50.00 for Medicaid residents) in an
interest bearing account is permitted. Thus, a facility may place the total amount of a resident’s
funds, including funds of $100.00 ($50.00 for Medicaid residents) or less, into an interest-
bearing account. The law and regulations are intended to assure that residents have access to
$100.00 ($50.00 for Medicaid residents) in cash within a reasonable period of time, when
requested. Requests for less than $100.00 ($50.00 for Medicaid residents) should be honored
within the same day. Requests for $100.00 ($50.00 for Medicaid residents) or more should be
honored within three banking days. Although the facility need not maintain $100.00 ($50.00 for
Medicaid residents) per resident on its premises, it is expected to maintain amounts of petty cash
on hand that may be required by residents.

If pooled accounts are used, interest must be prorated per individual on the basis of actual
earnings or end-of quarter balance.

Residents should have access to petty cash on an ongoing basis and be able to arrange for access
to larger funds. Although the facility need not maintain $100.00 ($50.00 for Medicaid residents)
per resident on its premises, it is expected to maintain petty cash on hand to honor resident
requests.

Resident requests for access to their funds should be honored by facility staff as soon as possible
but no later than:

e The same day for amounts less than $100.00 ($50.00 for Medicaid residents);

e Three banking days for amounts of $100.00 ($50.00 for Medicaid residents) or more.

Residents may make requests that the facility temporarily place their funds in a safe place,
without authorizing the facility to manage those funds. The facility must have a system to
document the date, time, amount, and who the funds were received from or dispersed to.

The facility must have systems in place to safeguard against any misappropriation of a resident’s
funds.

NOTE: Banks may charge the resident a fee for handling their funds and pass this fee on to
the resident(s). Facilities may not charge residents for managing residents’ funds
because the services are covered by Medicare or Medicaid or by the facility’s per
diem rate. Monies due residents should be credited to their respective bank accounts
within a few business days.



PROCEDURES §483.10(f)(10)(i)-(ii)
Interview:

e Residents and/or their representatives to determine if they have experienced problems
with the facility’s management of their personal funds.

e Residents and/or their representatives to determine if they have ready access to their
personal funds.

e Facility staff to determine how they manage, account for, and safeguard a resident’s
funds.

To assure facility staff are not using oral requests by residents as a way to avoid obtaining
written authorization to hold, manage, safeguard and account for resident’s funds, ensure:
e Facility staff provide the resident a receipt for these funds and retains a copy for its
records.

Review the facility records for residents selected for a comprehensive review who have
authorized the facility to handle their personal funds.
e Are residents’ funds over $100.00 ($50.00 for Medicaid residents) or, at the facility’s
option, all resident funds, in an interest bearing account(s)?
e  What procedure was followed when residents requested their funds?
e How long does it take for residents to receive: (a) petty cash allotments; (b) funds
needing to be withdrawn from bank accounts?
e Were limits placed on amounts that could be withdrawn? If yes, was the reason based on
resident care needs or facility convenience?
e Are funds records treated with privacy as required at F583?

Examples of noncompliance may include, but are not limited to:

e Requiring residents to deposit their personal funds with the facility;

e Not crediting all interest earned on a resident’s funds to the resident’s account;

e Disbursing the resident’s funds to anyone without the resident’s or the resident
representative’s permission;

e Not providing a resident access to their funds as soon as possible.
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§483.10(f)(10)(iii) Accounting and Records.

(A) The facility must establish and maintain a system that assures a full and complete
and separate accounting, according to generally accepted accounting principles, of
each resident’s personal funds entrusted to the facility on the resident’s behalf.

(B) The system must preclude any commingling of resident funds with facility funds or
with the funds of any person other than another resident.

(C) The individual financial record must be available to the resident through quarterly
statements and upon request.



GUIDANCE §483.10(f)(10)(iii)

Generally accepted accounting principles means that facility staff employ proper bookkeeping
techniques, by which it can determine, upon request, the amount of individual resident funds and,
in the case of an interest bearing account, how much interest these funds have earned for each
resident, as last reported by the banking institution to the facility.

Proper bookkeeping techniques include an individual record established for each resident on
which only those transactions involving his or her personal funds are recorded and maintained.
The record should have information on when transactions occurred, what they were, and
maintain the ongoing balance for every resident. For each transaction, the resident should be
given a receipt and the facility retains a copy.

Quarterly statements must be provided in writing to the resident or the resident’s representative
within 30 days after the end of the quarter, and upon request.

PROCEDURES §483.10(f)(10)(iii)

Through interviews with the resident or his or her representative, determine how they receive
statements regarding the status of their funds and accounts. If concerns arise based on these
interviews, review the facility’s records to determine if generally accepted accounting principles
are followed. Records must show separate accounting for each resident, including the ongoing
balance of each account, as well as the date and amount of any transaction. Additionally, the
facility’s records must include a copy of all account transactions.

Examples of noncompliance may include, but are not limited to evidence that the facility:

e Does not maintain a system that assures a complete and separate accounting of each
resident’s personal funds.

e Comingles resident funds with facility funds (for example, comingling an activity fund,
volunteer fund, and resident personal funds into one account).

e Comingles resident funds with those of someone other than a resident, such as a facility
staff member managing a resident’s personal funds through the facility staff member’s
personal bank account.

e Does not provide a financial record or quarterly statement to the resident or his or her
representative.
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§483.10(f)(10)(iv) Notice of certain balances.
The facility must notify each resident that receives Medicaid benefits—
(A) When the amount in the resident’s account reaches $200 less than the SSI resource
limit for one person, specified in section 1611(a)(3)(B) of the Act; and
(B) That, if the amount in the account, in addition to the value of the resident’s other
nonexempt resources, reaches the SSI resource limit for one person, the resident
may lose eligibility for Medicaid or SSI.



§483.10(f)(10)(v) Conveyance upon discharge, eviction, or death.
Upon the discharge, eviction, or death of a resident with a personal fund deposited with the
facility, the facility must convey within 30 days the resident’s funds, and a final accounting
of those funds, to the resident, or in the case of death, the individual or probate jurisdiction
administering the resident’s estate, in accordance with State law.

PROCEDURES §483.10(f)(10)(iv)-(v)

e As part of closed record review, determine if within 30 days of discharge, eviction, or
death, facility staff conveyed the resident’s personal funds and a final accounting to the
individual or probate jurisdiction administering the individual’s estate as provided by
State law.

e Through interviews with the resident or his or her representative, determine if they lost
their SSI or Medicaid eligibility and whether this loss was a result of the facility’s staff
failure to notify them as required in this regulation.
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§483.10(f)(10)(vi) Assurance of financial security.

The facility must purchase a surety bond, or otherwise provide assurance satisfactory to
the Secretary, to assure the security of all personal funds of residents deposited with the
facility.

DEFINITION §483.10(f)(10)(vi)

“Surety bond” is an agreement between the principal (the facility), the surety (the insurance
company), and the obligee (depending on State law, either the resident or the State acting on
behalf of the resident), wherein the facility and the insurance company agree to compensate the
resident (or the State on behalf of the resident) for any loss of residents’ funds that the facility
holds, safeguards, manages, and accounts for.

GUIDANCE §483.10(f)(10)(vi)

The purpose of the surety bond is to guarantee that the facility will pay the resident (or the State
on behalf of the resident) for losses occurring from any failure by the facility to hold, safeguard,
manage, or account for the resident’s funds (for example, losses occurring as a result of acts or
errors of negligence, incompetence, or dishonesty). The surety bond protects the resident or the
State, not the facility, from loss. It differs from a fidelity bond, which covers no acts or errors of
negligence, incompetence, or dishonesty. The surety bond is the commitment of the facility in
an objective manner that the facility will hold, safeguard, manage and account for the personal
funds residents have deposited with the facility. The facility assumes the responsibility to
compensate the resident or the State for the amount of the loss up to the entire amount of the
surety bond.

The surety bond is not limited to personal needs allowance funds. Any resident funds that are
entrusted to the facility for a resident must be covered by the surety bond, including refundable
deposit fees.



The facility cannot be named as a beneficiary.

Self-insurance is not an acceptable alternative to a surety bond. Likewise, funds deposited in
bank accounts protected by the Federal Deposit Insurance Corporation, or similar entity, also are
not acceptable alternatives.

PROCEDURES §483.10(f)(10)(vi)

Through interviews with residents or their representative, determine if they were compensated
for losses occurring from any failure by facility staff to hold, safeguard, manage, or account for
the residents’ funds (for example, losses occurring as a result of acts or errors of negligence,
incompetence, or dishonesty). If concerns arise based on these interviews, review the facility’s
records to determine whether these concerns are substantiated.

If the State survey agency determines that individual circumstances associated with a facility’s
surety bond or its alternative are such that the survey agency cannot determine whether or not the
facility is in compliance with these requirements, then it would be appropriate to make the
referral to the State’s fiscal department.

If a corporation has a surety bond that covers all of its facilities, there should be a separate
review of the corporation’s surety bond by the appropriate State agency, such as the State’s fiscal
department, to ensure that all the residents in the corporation’s facilities within that State are
covered against any losses due to acts or errors by the corporation or any of its facilities. The
focus of the review should be to ensure that if the corporation were to go bankrupt or otherwise
cease to operate, the funds of the residents in the corporation’s facilities would be protected.
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§483.10(f)(11) The facility must not impose a charge against the personal funds of a
resident for any item or service for which payment is made under Medicaid or Medicare
(except for applicable deductible and coinsurance amounts).

The facility may charge the resident for requested services that are more expensive than or
in e